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PER CURI AM *

The i ssue before us is whet her Defendants-Appell ees’
(“Defendants”) clains against Plaintiff-Appellant Ford Mt or
Conmpany (“Ford”) in M ssissippi state court are subject to
bi nding arbitration under the Federal Arbitration Act (“FAA"), 9
US C 88 1-16 (2000). The district court denied Ford s notion

to conpel arbitration, concluding that Defendants’ fraud clains

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.
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agai nst Ford fall outside the scope of the arbitration clauses in
the retail installnment contracts and that Ford, as a non-
signatory to these contracts, may not enforce arbitration. For
the foll owi ng reasons, we REVERSE and REMAND.
| . FACTUAL AND PROCEDURAL BACKGROUND

This dispute arises from autonobil e purchases by Defendants
at Geater Canton Ford Mercury, Inc. (“GCFM ), a dealership
formerly located in Canton, M ssissippi. |In purchasing a vehicle
from GCFM each Defendant entered into a contract entitled
“Mssissippi Sinple Interest Vehicle Retail Instalnent Contract.”
The contract described the autonobile purchaser as the “Buyer.”
The first line of text in the contract stated:

You, the Buyer . . . may buy the vehicle described bel ow

for cash or on credit. The cash price is shown bel ow as

“Cash Price.” The credit price is shown bel ow as “Tot al

Sale Price.” By signing this contract, you choose to buy

the vehicle on credit under the agreenents on the front

and back of this contract.
The contract identified the vehicle at issue, and then set out
the specifics of the financing agreenent, including, inter alia,
the interest rate, the nunber of paynents, the anmount of each
paynment, when paynents are due, and the terns of prepaynents and
| ate paynents. The contract also included *“Additional
Agreenents” on paynents, the creditor’s security interest in the
vehicle, warranties, insurance, |ate charges, default, and

consuner reports.

The contract required the buyer to initial under a clause
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stating, “YOU ACKNOALEDGE THAT YOU HAVE READ AND AGREE TO BE
BOUND BY THE ARBI TRATI ON PROVI SI ONS ON THE REVERSE SI DE OF THI S
CONTRACT.” The arbitration provisions on the reverse side of the
contract stated:

Arbitration is a nmethod of resolving any claim dispute,
or controversy (collectively, a “Cainf) without filing
a lawsuit in court. Either you or Creditor ("“us” or
“we”) (each, a “Party”) may choose at any tine, including
after a lawsuit is filed, to have any Claimrelated to
this contract decided by arbitration. Such dains
include but are not limted to the following: 1) Cdains
in contract, tort, regulatory or otherwise; 2) Cains
regarding the interpretation, scope, or validity of this
clause, or arbitrability of any issue; 3) C ains between
you and us, our enployees, agents, successors, assigns,
subsidiaries, or affiliates; 4) Cains arising out of or
relating to your application for credit, this contract,
or any resulting transaction or relationship, including
that with the dealer, or any such relationshipwth third
parties who do not sign this contract.

Each Defendant initialed the arbitration provision and signed the
retail installnment contract as a “Buyer.” An agent of GCFM
signed the contract as the “Seller.”

I n August 2003, Defendants (along wth other buyers who are
not parties to the instant appeal) filed suit against Ford, GCFM
and others in Mssissippi state court.! Defendants all eged that
Ford and the other state court defendants conspired to defraud
them by i nducing themto purchase “certified, pre-owned” vehicles

that were not properly certified. The state court conpl aint

! In total, forty-four buyers commenced suit agai nst Ford,
GCFM and others in state court. Twenty-one of the buyers signed
arbitration agreenents as part of their retail installnent
contracts and are Defendants in the instant appeal.
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i ncluded clainms for fraudul ent inducenent, fraud, civil
conspiracy, breach of inplied covenant of good faith and fair
deal i ng, negligent training and supervision, negligent infliction
of enotional distress, negligence and gross negligence, and bad
faith.

In February 2004, Ford initiated the present action in
federal district court to conpel arbitration of Defendants’
clainms under the FAA. Ford argued that Defendants’ clains fel
within the scope of the arbitration provision because the clause
required arbitration of any claim®“related to” the contract
effecting the purchase. Even though it was not a signatory to
the retail installnment contract, Ford nmaintained that it could
conpel arbitration because Defendants had rai sed all egations of
substantially interdependent and concerted m sconduct by Ford and
GCFM a signatory to the contract.

On March 31, 2005, the district court entered an order
denying Ford' s notion to conpel arbitration. The district court
concluded that “[t] he individual defendants’ fraud cl ai ns agai nst
Ford seemngly fall outside of the arbitration agreenent.” It
further stated that it was “not persuaded’” that Ford had net the
standard to enforce arbitration as a non-signatory of the retai
install ment contract. On April 22, 2005, Ford filed this appeal.

1. DI SCUSSI ON

On appeal, Ford challenges both of the district court’s



reasons for denying its notion to conpel arbitration. First,
Ford argues that the district court erred in concluding that
Defendants’ clainms “seem ngly” fall outside the scope of the
arbitration clause because the clause is broad enough to
enconpass any claimrelating to the purchase of the vehicle. In
the alternative, Ford maintains that questions about whether
clains are arbitrable should be decided by the arbitrator in the
first instance and not the court. Second, Ford contends that the
district court incorrectly concluded that Ford could not maintain
this action because it was a non-signatory to the retai

install ment contracts signed by Defendants. Ford clains that it

meets the standard set forth in Gigson v. Creative Artists

Agency, LLC, 210 F.3d 524 (5th Gr. 2000), for conpelling

arbitration as a non-signatory to an arbitration agreenent.
W will address each argunent in turn. This court reviews a
district court’s order denying a notion to conpel arbitration de

novo. Webb v. Investacorp, Inc., 89 F.3d 252, 257 (5th G

1996) .

A Scope of the Arbitration Provision

“Arbitration is a matter of contract between the parties,
and a court cannot conpel a party to arbitrate unless the court
determ nes the parties agreed to arbitrate the dispute in

question.” Pennzoil Exploration & Prod. Co. v. Ranto Energy

Ltd., 139 F.3d 1061, 1064 (5th Gr. 1998). In adjudicating a
nmotion to conpel arbitration under the FAA this court conducts a
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two-step inquiry. Wbb, 89 F.3d at 257-58. The first question
is whether the parties agreed to arbitrate the dispute in

question. |d. at 258. This step involves two consi derations:

(1) whether there is a valid agreenent to arbitrate between the

parties; and (2) whether the dispute in question falls within the

scope of that arbitration agreenent.’” Pers. Sec. & Safety Sys.

v. Mtorola Inc., 297 F.3d 388, 392 (5th Cr. 2002) (quoting OPE

Int’l LP v. Chet Mrrison Contractors, Inc., 258 F.3d 443, 445

(5th Gr. 2001)). The second question is “‘*whether |ega
constraints external to the parties’ agreenent foreclose[] the
arbitration of those clains.”” Wbb, 89 F.3d at 258 (quoting

M t subi shi Mtors Corp. v. Soler Chrysler-Plynmouth, Inc., 473

U S 614, 628 (1985)).

Ford and Defendants do not dispute that the retai
install ment contracts contain valid arbitration provisions and
that there are no external constraints that preclude arbitration
of Defendants’ clains. Thus, the central question is whether the
arbitration provision covers the clains alleged in Defendants’
state court conplaint. |In addressing questions of scope, we are
m ndful that “‘due regard nust be given to the federal policy
favoring arbitration, and anbiguities as to the scope of the
arbitration clause itself nust be resolved in favor of

arbitration. See id. (quoting Volt Info. Scis., Inc. v. Bd. of

Trs. of Leland Stanford Jr. Univ., 489 U S. 468, 475-76 (1989)).

“Arbitration should not be denied ‘unless it can be said with
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positive assurance that an arbitration clause is not susceptible

of an interpretation which would cover the dispute at issue.

Pennzoil Exploration & Prod. Co., 139 F.3d at 1067 (quoting Neal

v. Hardee’'s Food Sys., Inc., 918 F.2d 34, 37 (5th Cr. 1990))

(alteration omtted).
We start with the | anguage of the arbitration provision

itself. The clause mandates arbitration of “any Claimrel ated

to” the retail installnment contract. The provision then provides

an i nexhaustive |ist of exanples:

1) Cains in contract, tort, regulatory or otherw se; 2)
Clains regarding the interpretation, scope, or validity
of this clause, or arbitrability of any issue; 3) Cains
bet ween you and us, our enployees, agents, successors,
assigns, subsidiaries, or affiliates; 4) Cains arising
out of or relating to your application for credit, this
contract, or any resulting transaction or relationshinp,
including that with the deal er, or any such rel ati onship
with third parties who do not sign this contract.

The Suprenme Court and this court have characterized
arbitration provisions with simlar |anguage as “broad
arbitration clauses capabl e of expansive reach.” Pennzoi

Exploration & Prod. Co., 139 F.3d at 1067 (stating that “[a]ny

di spute, controversy or claimarising out of or in relation to or
in connection with this Agreenent” is a broad arbitration clause
that “enbrace[s] all disputes between the parties having a
significant relationship to the contract regardl ess of the |abel

attached to the dispute”); see also Prima Paint Corp. v. Flood &

Conklin Mg. Co., 388 U S. 395, 397-98 (1967) (Il abeling as

“broad” a clause requiring arbitration of “[a]ny controversy or
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claimarising out of or relating to this Agreenent”). An
arbitration provision, such as the one here, that purports to
cover all disputes “related to” the contract or any resulting
transaction or relationship is “not limted to clains that

literally *arise under the contract.’” Pennzoil Exploration &

Prod. Co., 139 F.3d at 1067. Rather, “[with such a broad
arbitration clause, it is only necessary that the dispute ‘touch’
matters covered by the [contract] to be arbitrable.” 1d. at
1068.

Def endants’ clainms touch matters covered by the retai
install ment contract. In their state court conplaint, Defendants
all eged that Ford s fraudul ent schene “induce[d] potenti al
custoners to purchase certified pre-owned vehicles that had not
undergone the certification process” and “charge[d] custoners for
products and/ or services that had not been perforned’” by GCFM
CowL. 11 62-63. Defendants further clainmed that they were
i nduced “to purchase vehicles from G eater Canton Ford based on
fal se and fraudul ent representations.” 1d. § 66. These clains
“relate to” the vehicle purchases that were the subject of the
retail installnment contracts. The arbitration provision—-
covering any claim®“arising out of or relating to” the retail
install ment contract or any resulting transaction or
rel ati onshi p—is broad enough to enconpass clains relating to the
sal e of the vehicles.

We are not persuaded by Defendants’ argunent that the retai
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install ment contract covers only an extension of credit to
purchase the vehicle. As an initial matter, the retai

install ment contract is the only docunent in the record

evi denci ng the purchase of the vehicles. It states that “[by]
signing this contract, [the buyer] choose[s] to buy the vehicle
on credit under the agreenent on the front and back of this

contract.” It uses the terns “total sale price,” “purchase,” and
“buy,” describes the parties as buyer and seller, and states the
ternms of the purchase between the buyer and seller, including
financing terns. The express terns of the contract support an
interpretation that the retail installnment agreenent is a sales
contract and not sinply a credit arrangenent.

Def endants’ argunent is not only contradicted by the
contract itself but also at odds with the statutory definition of
retail installnment contract under M ssissippi |aw, which defines
such transactions as purchases. See Mss. CobE. ANN. § 63-19-3(f)
(2004 & Supp. 2006) (defining a “retail installnent transaction”
as “any transaction evidenced by a retail installnent contract
entered into between a retail buyer and a retail seller wherein
the retail buyer buys a notor vehicle . . . fromthe retai
seller at a tine price payable in one or nore deferred

installments”). In light of the strong federal policy in favor

of arbitration, we conclude that the arbitration provision is



broad enough to enconpass Defendants’ clains.? See Pers. Sec. &

Safety Sys., 297 F.3d at 392 (noting the “strong federal policy

in favor of enforcing arbitration agreenents”) (i nternal
quotation marks and citation omtted).

B._ Non- Signatory to Arbitration Provision

Havi ng concl uded that Defendants’ clains fall within the
scope of the arbitration clause, we nust determ ne whether Ford
can conpel arbitration even though it is a non-signatory to the
agreenents. Wthout citing this court’s decision in Gigson, 210
F.3d 524, the district court stated it was “not persuaded” by
Ford’ s argunent that it could naintain the action to conpel
arbitration

Under Gigson, a non-signatory may conpel arbitration under
an equitable estoppel theory if it denponstrates that the case

fits one of two different circunstances: (1) when the signatory

2 Because we hold that the district court erred in
concl udi ng that Defendants’ clains “seemngly” fall outside the
scope of the arbitration provision, we need not address Ford’'s
alternative argunent that questions of arbitrability are for the
arbitrator to decide. Even if we were to reach Ford’s
alternative argunent, there is a question whether Ford
sufficiently raised this argunent before the district court, as
it was included only in a footnote in Ford's reply brief before
the district court and the district court did not address the
issue inits order. See Kelly v. Foti, 77 F.3d 819, 823 (5th
Cr. 1996) (“A party must press, not nerely intimate, an
argunent, in order to preserve it for appeal. The raising party
must present the issue so that it places the opposing party and
the court on notice that a new issue is being raised.”) (internal
quotation marks and citations omtted); see also In re Liljeberg
Enters., Inc., 304 F.3d 410, 427 n.29 (5th Gr. 2002) (stating
that to avoid waiver the argunent nmust be presented in a
sufficient manner to permt the district court to rule onit).
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to a witten agreenent containing an arbitration clause nust rely
on the terns of the witten agreenent in asserting its clains
agai nst the nonsignatory’”; or (2) “‘when the signatory to the
contract containing an arbitration clause raises allegations of
substantially interdependent and concerted m sconduct by both the

nonsi gnatory and one or nore of the signatories to the

contract.’” 210 F.3d at 527 (quoting M5 Dealer Serv. Corp. V.

Franklin, 177 F.3d 942, 947 (11th Gr. 1999)) (enphasis omtted).
As Ford points out, Defendants’ state court conpl aint
i ncludes al |l egations of substantially interdependent and
concerted m sconduct by Ford (a non-signatory) and GCFM (a
signatory), thus neeting one of the tests in Gigson for
equi tabl e estoppel. See CowL. 1Y 61, 77-78 (alleging, for
exanpl e, that state court defendants, including Ford and GCFM
“intentionally, willfully, maliciously and tortiously conspired
bet ween thenselves and with others to unlawfully injure
Plaintiffs” and that their “schenme was cal culated to and in fact
did cause Plaintiffs to purchase vehicles from[GCFM based on
fal se and fraudul ent representations”). In any event, Defendants
have abandoned their argunent against arbitration by a non-
signatory to the contract, stating in their brief that they “do
not dispute that the doctrine of equitable estoppel as it has
been devel oped in cases since Gigson may permt Ford to conpel
arbitration of clains alleging ‘interdependent and concerted
m sconduct’ between Ford and a signhatory to an agreenent
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containing a valid arbitration agreenent.” Accordingly, Ford may
conpel arbitration as a non-signatory to the agreenent.
1. CONCLUSI ON

For the foregoing reasons, we REVERSE the district court’s
order denying Ford' s notion to conpel arbitration of Defendants’
clains and REMAND for entry of an order staying the state court
litigation against Ford and requiring the parties to submt their
di spute against Ford to binding arbitration.

REVERSED and REMANDED.
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