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St even Scott McLenore appeal s his conviction and sentence for
health care fraud in violation of 18 U S. C. § 1347. Al t hough
McLenore was ineligible to participate in Mdicare, Medicaid, or

any other federal health care benefit program due to a prior

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



conviction for Medicare fraud, he nonethel ess obtai ned enpl oynent
W th Medicare provider Medical South, Inc. MLenore fraudulently
applied for and obtained a Medicare provider nunber for Mdica
South, Inc., which used the provider nunber to submt to Medicare
and Medi cai d rei nmbursenent clains for nedical services.

McLenore argues that the evidence is legally insufficient to
support his conviction because there i s no evidence that any of the
rei nbursenent clains he submtted on behalf of Medical South were
substantively false. McLenore contends that the indictnent
“overcharged” his conduct because there is no evidence that he
fraudul ently obtai ned or sought to obtain noney or property froma
federal health care benefit program McLenore argues the tria
court lacked jurisdictionto enter judgnent because the Governnent
failed to allege or to prove that his offense had an effect on
i nterstate conmmerce. Alternatively, MLenore suggests that his
conviction is invalid because there was a material variance between
the allegations in the indictnent and the proof at trial. Finally,
McLenore argues that his sentence is unreasonable because the
district court erroneously held hi mresponsi ble for a loss equal to
t he amount of the reinbursenent clains that he submtted on behal f
of medi cal South using the fraudul ently-obtai ned Medi care provider
nunber . McLenore argues that although he submtted $612,142 in
clainms, only $322,236 in clains were actually paid and all of those

paynments rei nbursed actual services. |ndeed, MLenore argues that



there was no “loss” to be considered in the calculations required
by the sentencing guidelines.

Qur review of the evidence shows that a rational trier of fact
could have reasonably convicted MLenore of health care fraud
United States v. CQuerrero, 234 F.3d 259, 262 (5th G r. 2000); see
18 U S.C. 8§ 1347(2). W find no error in the indictnent. United
States v. Arlen, 947 F.2d 139, 145 (5th Cr. 1991). Any variance
bet ween the i ndi ctnent and the proof at trial was harm ess. United
States v. Thomas, 12 F. 3d 1350, 1357 (5th Cr. 1994); United States
v. Cochran, 697 F.2d 600, 604 (5th Gr. 1983).

Al t hough the general rules for conputing |oss provide for
crediting the value of any services actually rendered or property
returned by the defendant agai nst the anount of |oss, see U S. S G
§ 2B1.1, comment. (n.3(E)(i)), nore specific rules govern frauds

i nvol vi ng gover nnent agenci es:

“I'n a case involving a schene in which . . . goods for
whi ch regul atory approval by a governnent agency was . .
obt ai ned by fraud, |oss shall include the anount paid

for the property, services or goods transferred, rendered

or msrepresented, with no credit provided for the val ue

of the those itens or services.” US S G § 2B1.1,

comment. (n.3.(F)(v)) (enphasis added).

There is no setoff for the value of any services actually
rendered or products provided. Furthernore, the determ nation of
the amount of |oss for calculations under U S.S.G § 2B1.1(b)(1)

require the use of the greater of actual |oss of intended | oss.

US S G 82Bl1.1, coment. (n.3. (A (i)—(ii)).



We conclude that MlLenore's sentence, which was properly
cal cul at ed under the advisory Sentencing Guidelines and is within
the applicable guideline range, is reasonable. United States v.

Al onzo, 435 F.3d 551, 553-54 (5th Cr. 2006).1

'During the Sentencing Hearing, MLenore argued that he did
not actually intend to defraud Medi care of clai manounts because he
never actually expected to receive the anounts he for which he
filed clains. The district court dismssed this contention:

Def ense Counsel: “So even though a claimwas
submtted for nore than the allowable
everybody knows when the claims submtted,
there’s no intention or expectation that
they’re going to pay anything but the
al I owabl e.”

Court: “Are you saying the whole Medicare
programis built on fraud?”

Def ense Counsel: “I’mnot saying it’s built on
fraud at all, Your Honor. |’m saying if
sonebody submts a bill for a thousand dollars

for a pair of shoes, they know Medicare is
only going to pay what Medicare’ s reasonabl e
and allowable is for a pair of shoes. So
[ McLenore] never intended to get what he
submitted [$612, 142], he only intended to get
what was the allowable under Medicare rules
[ $322, 236] . That’'s the real fact of what
happened here.”

Court: “That’s preposterous. . . . | don’t
believe he can do that. | don’t think
Medi care and Medicaid would do that. . . . |
don’'t think you have sufficient proof to
establish that point. |’"m going to go with
the intended | oss, which is what he actually
billed them and y’ all can take it up with a
hi gher authority as to whether or not that’s
the way everybody does it in Medicare or
Medi caid. | don’t have any proof of that. |
suspect you may be right. It disappoints ne.
That’s part of the problem with the whole
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program | think.” 5 R 381-83.
M. MLenore does not argue this point on appeal.
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