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Janes Edward Johnson, Jr., appeals his guilty-plea conviction
and 240-nont h sentence for aggravated sexual abuse of a mi nor on an
I ndi an reservation, in violation of 18 U S.C. § 2241. He contends
that the district court erred in denying his notionto withdraw his
guilty plea, nade during the sentencing hearing, because the

district court wongly believed that the request was untinely.

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Johnson has not established that the denial of his notion
constituted an abuse of discretion. See United States v. Powell,
354 F.3d 362, 370 (5th Cr. 2003); United States v. Carr, 740 F. 2d
339, 343-44 (5th CGr. 1984).1

Johnson also contends that the district court commtted
reversible error by failing to provide himnotice of its intent to
i npose an upward sentence from the Cuidelines. “[ S] ent enci ng
courts are not required to give pre-sentencing notice of their sua
sponte intention to inpose a non-Cuidelines sentence.” United
States v. Mejia-Huerta, 480 F. 3d 713, 722 (5th Cr. 2007), petition
for cert. filed (U S. Apr. 18, 2007) (No. 06-1381). | ndeed, at
sentencing the court offered the defense nore tine to prepare if
desired, but the defense did not respond. Johnson further asserts
that the district court failed to calculate the applicable

gui del i nes range before it inposed the upward variance.? He also

! Among ot her things, Johnson has not, since his plea, which
was ent ered nont hs post - Booker, ever asserted his i nnocence or that
he at any tinme | acked adequate assi stance of counsel, or that his
plea was other than know ng and voluntary; indeed no reason
what ever was ever stated in support of the notion to w thdraw

2 The district court had before it at sentencing, as did the
parties, the PSR, which calculated the guideline range at 135-168
nmont hs. Nei t her party then or thereafter objected to the PSR s
calculation of the guideline range, and it is plain that that
calculation was and is accepted by all concerned. The defendant
objected to two unrelated portions of the PSR, one of which
obj ecti ons was overrul ed (a ruling not conpl ai ned of on appeal) and
t he ot her of which was not rul ed on because it concerned a possible
ground for departure and the court expressly stated its electionto
i npose a non-gui deline sentence. The court at sentencing also
stated “[t]he <court has considered the advisory gquideline
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contends that the district court failed to provide sufficient or
appropriate reasons for the variance. H's contentions are w thout
merit. See United States v. Smth, 440 F.3d 704, 707 (5th Gr.
2006) .3

Finally, Johnson mintains that the 120-nonth sentence
recei ved was unreasonabl e because the Cui delines took into account
all the factors considered by the district court in inposing the
vari ance. He is incorrect in this assertion. Johnson has not
established that the sentence he received i s unreasonable. See id.
at 706-10. The judgnent of the district court is

AFF| RMED.

conputation and the sentencing factors wunder . . . Section
3553(a)”, and its witten statenent of reasons |ikew se reflects
its determnation of the guideline range as being 135 to 168
nont hs.

3 At the sentencing hearing the court stated at length its
particul ar reasons for inposing a non-guideline sentence and for
the particular sentence which it pronounced. Simlarly, the
court’s witten statenent of reasons specifically stated that it
“Inposed a sentence outside the advisory sentencing gquideline
systent and identified the several relevant provisions of 18 U S. C
8§ 3553(a) relied on in selecting the sentence i nposed.
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