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PER CURI AM *

Petitioner Gl berto Reyes was convicted in Texas of capital
murder and sentenced to death. Reyes now seeks a certificate of
appeal ability (“COA”) from this Court to appeal the district
court’s denial of his petition for habeas corpus relief. He
contends that reasonable jurists could debate that his Sixth and
Fourteenth Amendnent rights to the effective assistance of counsel

were not violated by his trial counsel’s failure to investigate and

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



to present significant mtigating evidence, including, but not
l[imted to, evidence that he sustained substantial abuse as a
child. Because the district court’s conclusion that Reyes cannot
make a substantial showi ng of the denial of a constitutional right
i s not debatabl e anong reasonable jurists, we DENY his application
for a COA. W also find that the district court did not abuse its
discretion by not holding an evidentiary hearing on Reyes’s
i neffective assistance of counsel (“IAC’) claim
| . BACKGROUND

A summary of the facts as recounted by the Texas Court of
Crim nal Appeals and adopted by the district court will suffice:

Reyes dated Yvette Barraz for approximtely eight nonths
before their relationship ended in January 1998. At around 6:00
p.m on March 11, 1998, Barraz |eft her parents’ house for her job
as a waitress at Leal’s Restaurant (“Leal’s”) in Ml eshoe, Texas.
At trial, Yolanda Jaramllo, Barraz’'s co-worker, testified that
Barraz left Leal’ s before she did, and that Barraz’'s silver/gray,
1996 M tsubishi Eclipse was not in the parking | ot when she |eft
t he restaurant.

Reyes arrived at his cousin’s hone in Pecos, Texas at
approximately 11:45 p.m on March 11, 1998. He asked Nati vi dad
Ovalle, Jr., his cousin’ s husband, how to get to Qinaga, Mexico.
Ovalle testified that when Reyes left the hone, he observed Reyes

drive away in a small gray car.



Between 3:30 a.m and 4:00 a.m on March 12, officers at the
border check point in Presidio, Texas observed Reyes wal ki ng on the
hi ghway headi ng towards Mexi co. The officers stopped Reyes and
asked himto enpty his pockets. Anmong Reyes’ s possessions were a
couple of sets of keys, a large anmount of currency in one-dollar
bills and five-dollar bills, and a couple of handfuls of change.
Reyes explained to the officers that one of the keys was the key to
his girlfriend s car. Once a records check reveal ed that Reyes was
not involved in a string of burglaries in Presidio that had the
officers on heightened alert, Reyes was permtted to cross the
bridge into Mexico.

On March 12, because Barraz failed to return hone, her parents
called the police. Upon receiving the call, police officers went
to the parking ot at Leal’s where they discovered bl ood and | oose
change on the ground.

On March 13, 1998, the Presidio County Sheriff's Ofice
received a teletype inform ng themthat Reyes was connected to a
m ssing person and that it was possible that he used a gray 1996
M tsubishi to get to Presidio. Presidio Sheriff’s Oficers found
Barraz’ s car parked behind a store in Presidio | ocated about a half
of a mle from the border. They found Barraz’'s body in the
hat chback area of the vehicle under sone articles of clothing. Her
pants and underwear were pulled down to her knees, and she had
mul ti pl e head wounds and a | aceration on one of the fingers of her
left hand. O ficers found a knife on the back floorboard of the
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car and a claw hamer on the passenger side between the seat and
the edge of the door rail. Sergeant Dusty McCord, a Sergeant with
the Texas Ranger Division of the Departnent of Public Safety,
testified that he saw bl oodstai ns on the passenger-side seat belt
and bl ood pooling in the hatchback area and on the floorboard
behi nd t he passenger seat.

Reyes was arrested in Portal es, New Mexico, on June 7, 1998.
Anmong hi s possessions were keys that matched the | ocks to Barraz’s
resi dence and vehicl e.

Javier Flores, a forensic serologist for the Texas Depart nent
of Public Safety Laboratory, perforned DNA testing on the evidence
collected fromBarraz’'s car and the parking | ot at Leal’s. Fl ores
testified that Barraz’s DNA mat ched t he bl oodstai ns in the parking
ot at Leal’s, inside the vehicle, and on the cl aw hamrer. Fl ores
also testified that Reyes’s DNA matched a senen stain on Barraz’s
underwear with an accuracy level of one in less than 5.7 billion.

A en Goben, the deputy nedical exam ner who perforned an
autopsy on Barraz, testified that Barraz had six separate bl unt
force injury wounds to her head that were consistent with being
struck by a claw hammer. Al t hough Groben found that Barraz’s
deat h was caused by blunt force trauma to the head, he al so noted
that there was evidence of strangulation. G oben determ ned that
Barraz was alive when she was strangl ed and beaten, and that she
had been sexually assaulted at or near the tinme of death. Based
on a crinme scene photograph of Leal’s, G oben testified that while
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it appeared that Barraz was initially injured in the restaurant’s
parking lot, there was not enough blood in the parking lot to
suggest that she died there.

The court appointed counsel to represent Reyes at trial and
during the punishnent proceeding. On January 31, 2000, a jury
found Reyes guilty of nurdering Barraz while in the course of
ki dnaping her, in violation of TeEX. PenaL CobE § 19.03(a)(2).

During the punishnent stage, the prosecution called eight
W t nesses. Evidence fromthese w tnesses denonstrated that Reyes
was charged with driving while intoxicated and aggravated assaul t
wth a deadly weapon on February 9, 1998, after an individual who
observed soneone shoot at a car with a rifle called the Ml eshoe
police. Reyes was al so observed chasing Barraz and her sister into
their parents’ honme. The investigating officer found Reyes with a
rifle in his truck and bullets in his pocket.

Evi dence al so denonstrated that Reyes was a nenber of the 8th
Street Posse, a “social club” that sonetines engaged in fights with
anot her “social club.” Reyes was charged wth aggravated assault
and pl aced on deferred adj udi cati on supervision for driving a truck
over a curb and into Robert Rodriguez, a nenber of a “social club”
in Mil eshoe. Because he was subsequently charged with driving
whi |l e intoxicated, Reyes’s deferred adjudication was revoked, and
he was sent to a state, mlitary-style boot canp program

Finally, Dr. Gipon, a psychiatrist, testified that he
bel i eved Reyes to be a continuing threat to soci ety because Reyes’s
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behavi or had increased in its progression towards violence, he had
been involved in gang-related activity, and he had abused
subst ances.

During the punishnment phase, Reyes’'s trial counsel presented
nine wtnesses: Hector Arzola, WMrgie Lopez, Don Carter, N cky
Chavez, Maria Reyes, Nora Gonzales, Chris Ranpbs, Jesse Reyes, and
Dr. Walter Quijano. Arzola, Lopez, and Carter were called to rebut
evi dence agai nst Petitioner regardi ng an aggravat ed assault char ge.
Mari a Reyes and Jesse Reyes testified that Petitioner supported his
famly after his father died, Barraz abused Petitioner, and
Petitioner often took care of Barraz’'s daughter. Ni cky Chavez,
Chri s Ranpbs, and Nora Gonzal es testified that Petitioner was a hard
wor ker and a good enpl oyee. Lastly, Dr. Quijano testified that
Reyes would not be a continuing threat or a future danger to
society. Follow ng the punishnment hearing, the jury answered the
puni shment special issue regarding Reyes’s future dangerousness
affirmatively, and it answered the punishnent special issue
regarding mtigating evidence negatively. See Tex. CooE CRM PRcC.
art. 37.071 8§ 2. Consequently, on February 2, the trial court
sentenced Reyes to death.

The court appointed an attorney to represent Reyes on direct
appeal . The Texas Court of Crimnal Appeals denied relief and
affirmed Reyes’s conviction and sentence. Reyes v. State, 84

S.W3d 633 (Tex. Crim App. 2002).



Whil e Reyes did not file a petition for a wit of certiorar
to the United States Suprene Court, during the pendency of his
direct appeal, he filed an application for a wit of habeas corpus
wth the state habeas court. Reyes’s new court appointed attorney
argued that, inter alia, Reyes was deprived of his Sixth and
Fourteenth Anmendnent rights because his trial counsel failed to
adequately investigate and present mtigating evidence at trial.
On Cctober 9, 2002, the Texas Court of Crim nal Appeal s adopted the
trial court’s recomendation to deny relief. Ex parte Reyes, No.
52,801-01 (Tex. Crim App. Cct. 9, 2002).

Reyes filed his original petition for a wit of habeas corpus
in federal district court on Septenber 19, 2003. He argued, inter
alia, that he was denied effective assistance of counsel as
guaranteed by the Sixth and Fourteenth Anendnents because tria
counsel failed to investigate and/or present mtigating evidence at
trial.

In the district court, Reyes presented affidavits from two
i nvestigators, two attorneys, and four witnesses who testified in
the state habeas court. The district court acknow edged that those
affidavits include the followi ng information which Reyes clained
shoul d have been presented as mtigating evidence:

M chael Ward, a licensed private investigator hired by state
habeas counsel to assist in the investigation for Reyes’s trial,

stated that he contacted Vince Gonzal es who rel ayed that Gonzal es

-7-



had been contacted by trial counsel to conduct a mtigation
investigation after trial had comenced. He al so corroborated
Gonzal es’s statenment that trial counsel worked the case al one.

Al exander  Cal houn, an attorney, stated that in his
professional opinion an attorney in a capital nurder trial is
derelict in his duties if he waits until after trial has started to
begi n conducting a mtigation investigation.

Ni cky Chavez stated that although she testified at trial, she
was not contacted until after trial started. She stated that
neither trial counsel nor the investigator discussed her testinony
with her before she testified. She also stated that Reyes’ s not her
negl ected her children, often |l eft themunsupervised, did not clean
the famly’s house, and did not ensure that the children were
cl ean. Chavez also said that Reyes was one of her husband’ s
trust ed enpl oyees, Reyes provided for his famly after his father’s
deat h, and that she did not believe that he would commt a viol ent
crime in the future.

Lenny Pineda stated that Reyes provided for his famly after
his father’s death, Reyes’'s nother neglected her honme and her
children, Reyes’s nother was enotionally abusive towards him and
that Barraz “pl ayed around” on Reyes. He also stated that while he
was present at the incident involving Robert Rodriguez, Reyes’s
brother was not present and that the incident did not involve
yelling or threats. Lastly, Pineda affirned that while he was told
that there was a subpoena for him he was never contacted by anyone
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from Reyes’ s defense team

Chris Ranps stated that although he testified at trial,
defense counsel spent about ten mnutes with him before he
testified and never asked him about Reyes’s famly or chil dhood.
He observed Reyes’s nother neglect the hone and the famly, call
Reyes nanes, and ot herw se enotional |y abuse Reyes. He al so stated
that Barraz and Reyes had a bad rel ationshi p, and that Barraz used
Reyes for noney.

| smael Reyes, Reyes’s brother, stated that he was never
contacted by any of his brother’s attorneys. He stated that he and
hi s brot her began inhaling gasoline, freon, and paint al nost daily
when they were fifteen years ol d. | smael Reyes stated that his
brother had been hit in the head several tines and was abusing
cocaine daily right before nurdering Barraz. He also stated that
Barraz treated his brother poorly and had hit Reyes in the face.

Lisa MIstein, a private investigator retained by Reyes’'s
st at e habeas counsel, stated that she intervi ewed Reyes’ s brothers,
| smael and Marcos, Reyes’s nother, Maria, and N cky Chavez. She
al so stated that she interviewed several jurors who stated that
they did not | earn anythi ng about Reyes or why he woul d have kill ed
Barraz.

The district court denied habeas relief and refused to issue
a COA. This application for a COA foll owed. Reyes now asks this
Court to grant a COA on the issue of whether his trial counsel’s
failure to investigate and present mtigating evidence deprived him
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of effective assistance of counsel as guaranteed by the Sixth and
Fourteenth Amendnents. He also clainms that the district court
erred in not holding an evidentiary hearing on his | AC cl aim
1. DI SCUSSI ON

A St andard of Revi ew

Reyes’s habeas claim is governed by the Antiterrorism and
Ef fective Death Penalty Act of 1996 (“AEDPA’), Pub. L. No. 104-132,
110 Stat. 1214 (1996), because he filed his original habeas
petition under 28 U S. C 8§ 2254 on Septenber 19, 2003, after
AEDPA's April 24, 1996 effective date. See Fisher v. Johnson, 174
F.3d 710, 711 (5th Cr. 1999) (citing Lindh v. Mrphy, 521 U S
320, 326 (1997)). Under the AEDPA, a state habeas petitioner may
appeal a district court’s denial of habeas relief only if the
district court or the court of appeals first issues a COA 28
U.S.C. § 2253(c)(1); Mller-El v. Cockrell, 537 US. 322, 336
(2003) (characterizing a COA as a “jurisdictional prerequisite”
w t hout which “federal courts of appeals lack jurisdiction to rule
on the nerits of appeals from habeas petitioners”); Neville v.
Dretke, 423 F.3d 474, 478 (5th Cr. 2005). |In deciding whether to
grant a COA, the Suprene Court has enphasized that a “court of
appeals should limt its examnation to a threshold inquiry into
the underlying nerit of [the petitioner’s] clains.” MIller-El, 537
U.S. at 327 (citing Slack v. MDaniel, 529 U S. 473, 481 (2000)).

“This threshold i nquiry does not require full consideration of the
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factual or |egal bases adduced in support of the clains. In fact,

the statute forbids it.” 1d. at 336.
W will only issue a COA “if the applicant has mde a
substantial show ng of the denial of a constitutional right.” 28

US C 8§ 2253(c)(2). Inorder to satisfy this standard, Reyes nust
establish that “jurists of reason could disagree with the district
court’s resolution of his constitutional clains or that jurists
could conclude the issues presented are adequate to deserve
encouragenent to proceed further.” MIller-El, 537 US. at 327
(citing Slack, 529 U S. at 484). “The COA determ nation under 8§
2253(c) requires an overview of the clains in the habeas petition
and a general assessnent of their nerits.” |d. at 336. Wiile the
i ssuance of a COA “nust not be pro forma or a matter of course,” a
petitioner neets the burden under § 2253(c) by “denonstrat[ing]
that reasonable jurists would find the district court’s assessnent
of the constitutional clains debatable or wong.” 1d. at 337-38.
“[A] claim can be debatable even though every jurist of reason
m ght agree, after the COA has been granted and the case has
received full consideration, that petitioner will not prevail.”
ld. at 338. Lastly, any doubt as to whether a COA should issue in
a death-penalty case nust be settled in favor of the petitioner.
Medellin v. Dretke, 371 F.3d 270, 275 (5th G r. 2004); Newon v.
Dretke, 371 F.3d 250, 254 (5th Cr. 2004).

In deciding whether the district court’s denial of Reyes’'s
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petition was debatable, we recognize the deferential standard of
review that the AEDPA requires a district court to apply when
considering a petition for habeas relief. See Brown v. Dretke, 419
F.3d 365, 371 (5th Gr. 2005) (“Wth respect to the review of
factual findings, AEDPA significantly restricts the scope of
federal habeas review. ”); see also Mniel v. Cockrell, 339 F. 3d
331, 336 (5th Gr. 2003). Under the AEDPA, a federal court nust
not grant a wit of habeas corpus “wWith respect to any clai mthat
was adjudicated on the nerits in State court proceedi ngs” unless
the court determnes that the state court’s adjudication “resulted
in a decision that was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” 28 U S. C. 8§ 2254(d)(1).

A state court’s decision is contrary to Suprene Court
precedent if: (1) “the state court arrives at a concl usi on opposite
to that reached by [the Suprene Court] on a question of |aw’'; or
(2) “the state court confronts facts that are materially
i ndi stinguishable from a relevant Suprene Court precedent and
arrives at a result opposite to [that of the Suprene Court].”
Wllianms v. Taylor, 529 U S. 362, 405 (2000) (opinion of O Connor,
J.) (interpreting and explaining the statutory | anguage “contrary
to, or involved an unreasonabl e application of”). ®“Astate court’s
decision is an unreasonable application of clearly established

federal |aw whenever the state court identifies the correct
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governing legal principle fromthe Suprene Court’s decisions but
applies that principle to the facts of the prisoner’s case in an
obj ectively unreasonable manner.” Young v. Dretke, 356 F.3d 616,
623 (5th Cr. 2004) (internal quotation marks omtted); accord
Wllianms, 529 U. S. at 409. “An unreasonable application nay al so
occur if ‘the state court either unreasonably extends a | egal
principle from|[ Suprene Court] precedent to a new context where it
shoul d not apply or unreasonably refuses to extend that principle

to a new context where it should apply. Young, 356 F.3d at 623
(alteration in original) (quoting WIllians, 529 U S. at 407).1
“[A] determnation of a factual issue made by a State court
shal | be presuned to be correct” unless the petitioner rebuts the
presunption “by clear and convincing evidence.” 28 U. S . C

8§ 2254(e)(1). In addition to explicit findings of fact, the

presunption of correctness al so attaches to “unarticul ated fi ndi ngs

! Reyes contends that the district court should not have
af forded deference to the state habeas court’s determ nation
because the district court decided that the state court’s
application of |aw was objectively reasonable on different
grounds than those used by the state court. However, § 2254’s
deferential standard applies because “[t]he statute conpels
federal courts to review for reasonabl eness the state court’s
ultimate decision, not every jot of its reasoning.” Santellan v.
Cockrell, 271 F. 3d 190, 193 (5th GCr. 2001). |In addition, “there
is no reason for a court deciding an ineffective assistance claim
...to address both conponents of the inquiry if the defendant
makes an insufficient showing on one.” Strickland v. Wshi ngton,
466 U. S. 668, 697 (1984). Hence, regardl ess of whether the state
habeas court had provided no reasons or unsatisfactory ones,

“authority under AEDPA is still limted to determning the
reasonabl eness of the ultinmate decision.” Santellan, 271 F.3d at
193.
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whi ch are necessary to the state court’s conclusions of m xed | aw
and fact.” Pondexter v. Dretke, 346 F.3d 142, 148 (5th G r. 2003)
(quoting Valdez v. Cockrell, 274 F.3d 941, 948 n. 11 (5th Gr.
2001)). A wit of habeas corpus nmay issue if the state court’s
adjudication of a claim®“resulted in a decision that was based on
an unreasonabl e determ nation of the facts in |light of the evidence
presented in the State court proceeding.” 28 U S.C. § 2254(d)(2).
B. Evi dentiary Heari ng.

Before we address whether reasonable jurists would find it
debat abl e that Reyes received effective assistance of counsel, we
consider Reyes’'s assertion that the district court erred by not
hol ding an evidentiary hearing on his IAC claim Based on our
review of the record, it is arguable that Reyes did not properly
preserve this issue in district court.? While Respondent does not

claim that this narrow issue is raised for the first tinme on

appeal, “we, not the parties, select the appropriate standard of
review, including whether an issue will even be addressed if not
raised in district court.” Quidry v. Dretke, 397 F.3d 306, 319

(5th Gir. 2005), cert. denied, 126 S. O . 1587(2006).

2 Reyes only tersely nentioned the issue in his supplenenta
brief to the district court. Qut of an abundance of caution, we
w || address Reyes’s procedural concern which serves as a
precursor to our discussion of his |AC claimfor a COA. However
a COAis not required to review whether the district court erred
by not granting Reyes an evidentiary hearing because that
deci sion was neither nmade by a state court nor does it seemto
otherwise fall within the underlying deference framework required
by AEDPA.
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The district court’s decision to not grant an evidentiary
hearing is reviewed for abuse of discretion. MDonald v. Johnson,
139 F.3d 1056, 1059 (5th G r. 1998). The court found that a
hearing was not required because Reyes did not denonstrate any
factual dispute whose favorabl e outcone woul d have entitled himto
relief, and each of his clainms could be resolved by reference to
the state court record. Neither in the district court nor in this
court did Reyes attenpt to satisfy the statutory requirenents that
woul d justify an evidentiary hearing.

Under 28 U S.C. 8§ 2254(e)(2), an applicant who has failed to
devel op the factual basis of a claimin the state habeas court may
not obtain an evidentiary hearing in federal habeas proceedi ngs
unl ess two conditions are net. First, the petitioner’s claimnust
rely on a newrule of constitutional [aw, or on a factual predicate
t hat coul d not have been previously di scovered t hrough t he exerci se
of due diligence. 28 U.S.C. 8§ 2254(e)(2)(A(ii). Second, “the
facts underlying the claim would be sufficient to establish by
cl ear and convincing evidence that, but for constitutional error,
no reasonabl e factfinder would have found the applicant guilty of
the underlying offense.” 28 U . S.C. 8§ 2254(e)(2)(B). However,
these requirenents do not work against a petitioner unless the
petitioner’s failure to develop facts was due to “lack of
diligence, or sone greater fault, attributable to the prisoner or

the prisoner’s counsel.” Dowthitt v. Johnson, 230 F.3d 733, 758
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(5th Gr. 2000)(quoting WIllianms, 529 U S. at 432), cert. denied,
532 U. S. 915 (2001). This determ nation depends on “whether the
prisoner made a reasonable attenpt, in light of the information
available at the tine, to investigate and pursue clains in state
court.” WIllianms, 529 U S. at 435.

The district court acknow edged that while at |east one of
Reyes’s federal habeas attorneys also represented him in state
habeas proceedi ngs, federal habeas counsel did not provide an
explanation for failing to submt an affidavit fromthe mtigation
i nvestigator to the state habeas court or any i nformati on regardi ng
trial counsel’s strategy at the punishnent phase to either the
state court or the district court. However, even assum ng that
Reyes nmade a reasonable attenpt to investigate and pursue his
clainms in the state habeas court, we find that the district court
did not abuse its discretion in refusing to hold an evidentiary
hearing. Wien “[t]he district court ha[s] sufficient facts before
it to make an inforned decision on the nerits of [the habeas
petitioner’s] claini it does not abuse its discretioninfailingto
conduct an evidentiary hearing. McDonal d, 139 F.3d at 1060.
Moreover, we have previously expressed that “[a] full and fair
heari ng does not necessarily require live testinony.” Mirphy v.
Johnson, 205 F.3d 809, 816 (5th Cr. 2000) (explaining that this
Court has repeatedly stated that a paper hearing is sufficient

especially where, as here, the trial court and the state habeas
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court were one and the sane). Accordi ngly, because we concl ude
that the district court did not abuse its discretion by not hol di ng
a hearing on Reyes’s IAC claim we turn to Reyes’s request for a
COA.

C. Wul d reasonable jurists find it debatable that Reyes
recei ved effective assi stance of counsel ?

Reyes seeks a COA because he contends that reasonable jurists
coul d debate whether his Sixth and Fourteenth Amendnent rights to
ef fective assi stance of counsel were violated. Specifically, Reyes
argues that trial counsel rendered |AC by failing to investigate
and to present significant mtigating evidence, including, but not
l[imted to, evidence that he sustained substantial abuse as a
chi | d.

Strickland v. Washington, 466 U S. 668 (1984), governs |AC
clainms. See WIllianms, 529 U S. at 390-91. 1In order to establish
| AC, a petitioner nust denonstrate that his counsel’s performance
was deficient and that the deficiency prejudiced his defense.
Strickland, 466 U.S. at 687-88. The absence of either deficient
performance or prejudice wll defeat an IACclaim Leal v. Dretke,
428 F.3d 543, 548 (5th Cr. 2005).

Tri al counsel’s performance is deficient only when
“representation [falls] below an objective standard of
reasonabl eness.” Strickland, 466 U S. at 687-88. W neasure

reasonabl eness agai nst “prevailing professional nornms,” viewed in

light of all of the circunstances at the tine of the perfornmance.
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ld. at 688. “Judicial scrutiny of counsel’s performance is highly
deferential. . . . a court nust indulge a strong presunption that
counsel’s conduct falls within the w de range of reasonable
prof essi onal assistance.” |d. at 689.3

Al t hough “we consider it indisputable that, in the context of
a capi tal sentenci ng proceedi ng, defense counsel has the obligation
to conduct a ‘reasonably substantial, independent investigation’
into potential mtigating circunstances[,]” Neal v. Puckett, 286
F.3d 230, 236-37 (5th Gr. 2002) (quoting Baldw n v. Maggio, 704
F.2d 1325, 1332-33 (5th Gr. 1983)), counsel’s failure to do so is
not per se deficient performance. More v. Johnson, 194 F.3d 586,
615 (5th Cr. 1999). “[Qur principal concern in deciding whet her
[ def ense counsel] exercised ‘reasonabl e professional judgnen[t],’
is not whether counsel should have presented a mtigation
case....Rather, we focus on whether the investigation supporting
counsel’s decision not to introduce mtigating evidence of [the
def endant’ s] background was itself reasonable.” Wggins v. Smth,
539 U.S. 510, 522-23 (2003) (quoting Strickland, 466 U.S. at 691).

The Suprene Court has referred to the Anmerican Bar

®Moreover, we have stated that courts “nust be particularly
wary of ‘argunments that essentially conme down to a natter of
degrees. Did counsel investigate enough? D d counsel present
enough mtigating evidence? Those questions are even |ess
susceptible to judicial second-guessing.”” Dowthitt v. Johnson,
230 F.3d 733, 743 (5th G r. 2000)(quoting Kitchens v. Johnson,
190 F.3d 698, 703 (5th Gr. 1999)), cert. denied, 532 U S. 915
(2001).
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Association’s (“ABA’) standards for <capital defense work as
““guides to determ ning what is reasonable’” 1d. at 524 (quoting
Strickland, 466 U S. at 688). “The ABA Quidelines provide that
i nvestigations into mtigating evidence ‘shoul d conprise effortsto
di scover all reasonably avail able mtigating evidence and evi dence
to rebut any aggravating evidence that may be introduced by the
prosecutor.’” 1d. (quoting ABA Guidelines for the Appointnent and
Performance of Counsel in Death Penalty Cases 11.4.1(C), p. 93
(1989) (enphasis added)). However, in assessing reasonabl eness a
court must consider whether the known evidence would |ead a
reasonable attorney to investigate further. ld. at 527. Wi | e
Strickland does not require attorneys to i nvesti gate every possible
line of mtigating evidence irrespective of its potential

useful ness, or to present such evidence in every case, strategic
choices nmade after |ess than conplete investigation[s] are
reasonable’ only to the extent that ‘reasonable professional
judgnents support the limtations on investigation.”” |d. at 533
(quoting Strickland, 466 U S. at 689).

Even if counsel’s perfornmance was deficient, conduct is only
prejudicial if, “but for counsel’s errors, there is a reasonable
probability that the final result would have been different and
confidence inthe reliability of the verdict has been underm ned.”

Leal, 428 F.3d at 548.

In the district court, Reyes alleged that his attorney’s
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failure to investigate and present mtigating evidence cannot be
attributed to trial strategy because trial counsel did not contact
an investigator to conduct an investigation into evidence for the
puni shment phase until the “Thursday or Friday” before the
puni shment phase’s commencenent on the follow ng Mnday. The
district court reasoned that, assumng arguendo that trial
counsel’s performance was objectively deficient because a
reasonably prudent attorney woul d have conducted an investigation
into punishnent before starting a capital murder trial and that
Reyes has proffered mtigating evidence that was not presented at
trial, Reyes still failed to denonstrate prejudice. The district
court found that: (1) nmuch of the evidence revealed to the state
habeas court had al ready been heard by the jury; and, (2) while the
aggravating evidence was as strong as the evidence in Wggins and
Wllianms, the two mgjor Suprene Court cases offering guidance on
how to di spose of Reyes’'s claim the mtigating evidence was far
weaker than the substantial abuse apparent in those cases. See,
e.g., Hood v. Dretke, 93 F. App'x 665, 668 (5th Cr. 2004).
Accordingly, the district court ultimately concluded that the state
court’s decision on Reyes’s | AC claimwas not contrary to, and did
not involve, an unreasonable application of clearly established
federal |aw. W conclude that reasonable jurists would not find it
debat abl e t hat Reyes was not prejudiced by a deficient presentation

of mtigating evidence.
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While there was evidence that Reyes’'s npther neglected her
home and her children, and was enotionally abusive towards Reyes,
the mtigating evidence was far weaker than the substantial abuse
apparent in Wggins and Wllians. |In Wggins, counsel failed to
present evidence to the jury that: (1) Wggins's al coholic nother
frequently left himand his siblings alone for days, forcing them
to beg for food and to eat paint chips and garbage; (2) Wggins’'s
nmot her had sex with nmen while her children slept in the sane bed
and that she had once forced Wggins's hand agai nst a hot stove,
causing himto be hospitalized; (3) Wggins was physically abused
by two foster nothers, raped by a foster father, and gang-raped by
boys in another foster hone; and, (4) Wggins was sexual |y abused
by a supervisor in his Job Corps program Wggins, 539 U S at
516-17. In WIlians, counsel failed to present evidence to the
jury that: (1) WIllians’s parents had been inprisoned for
crimnally neglecting WIllians and his siblings; (2) WIIlians had
been severely and repeatedly beaten by his father; (3) WIIlians had
been placed in an abusive foster hone; and, (4) WIlIlians was
borderline nentally retarded. WIllians, 529 U S. at 395-96.

In light of the district court’s application of WIlians and
W ggi ns, we concl ude that Reyes has not established that jurists of
reason could disagree with the district court’s resolution of his
constitutional clains or that reasonabl e jurists could concl ude the

i ssues presented are adequate to deserve encouragenent to proceed
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further.* Accordingly, we deny Reyes’s application for COA on his

| AC claim

[11. CONCLUSI ON
For the foregoing reasons, we DENY Reyes’'s application for a
CQA. W also find that the district court did not abuse its
di scretion by not holding an evidentiary hearing on Reyes’s |AC

claim

“We al so note, as previously nentioned, that the district
court acknow edged that while at | east one of Reyes’s federal
habeas attorneys al so represented himin state habeas
proceedi ngs, federal habeas counsel did not provide an affidavit
(or an explanation for failing to submt one) from Reyes's trial
counsel regarding his strategy at the puni shnent phase to either
the state court or the district court. Had an affidavit been so
presented, the record would be far better devel oped for review
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