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PER CURI AM !

Charles Anthony Nealy (“Nealy”) was convicted of capital
murder and sentenced to death for the 1997 nurder of Jiten Bhakta
(“Jiten”) during an arned robbery of the conveni ence store owned by
Jiten. He requests a certificate of appealability (“COA") to
appeal the district court’s denial of federal habeas relief for

three clainms. The request is GRANTED i n part, and DENIED, in part.

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



I

At trial, Satishbhi Bhakta (“Bhakta”) testified that his
brother, Jiten, owned the Expressway Mart in Dallas. On August 20,
1997, at about 8:20 p.m, Bhakta was helping at the store with
anot her enpl oyee, Vijay Patel, while Jiten was in the office taking
a nap. Two nen, one arned with a shotgun and the other with a
pistol, entered the store. The nen ordered Patel and Bhakta to lie
down on the floor. The man with the shotgun went into the office.
Bhakta heard Jiten call out and then heard the shotgun di scharge.
Jiten died froma shotgun wound to the chest. The man with the
pi stol then shot Patel in the head; he died a few days later. The
man with the shotgun cane out of the office with a briefcase
(containing $4,000) and said, “I got the man in the office.” The

man with the pistol said, “I got one over here, too. The man with
the pistol ordered Bhakta to open the cash register, and the nman
with the shotgun took noney fromthe register and put it in his
pocket. Both of the robbers took wine and beer before | eaving the
store. At trial, Bhakta identified Nealy as the man with the
shot gun.

Four video caneras in the store recorded the robbery. The
vi deot ape was played for the jury. Although the tape was of poor
quality, it showed a nman with a light-colored hat, and a man
wearing a dark hat carrying a shotgun. The tape did not record

either of the nurders, but it recorded the two nen stealing noney

fromthe cash register.



Neal y’s nephew, Menphis Nealy (“Menphis”), testified that
between 5:00 and 7:00 p.m on the evening of the robbery, he was
riding with Nealy on Central Expressway. When they passed the
conveni ence store, Menphis said that Nealy stated, “I’mgoing to

cone back and get ‘em Neal y did not want Menphis to participate
intheir return to the Expressway Mart because Menphis did not have
a crimnal record.

At trial, Menphis testified that he recogni zed Nealy, C aude
Nealy (“C aude” -- Nealy’'s nephew and Menphis’s brother), and
Reginald Mtchell on the videotape of the robbery. Menphi s
identified Nealy as the man wearing the dark hat and carrying the
shot gun and bri efcase. On cross-exam nation, Menphis adm tted that
he was unable to identify anyone from the videotape until the
police told himthat his uncle and brother were on the tape.

Reginald Mtchell, a co-defendant, testified at trial that on
t he ni ght of the robbery, he joined Caude and Nealy in Nealy’s car
and went to the Expressway Mart. Mtchell stated that C aude and
Neal y entered the store, and that Nealy had a shotgun, although he
did not seeit. He testified that Caude had a .38 or .32 pistol.
Mtchell testified that he first heard a shotgun blast and then
small arms fire. Nealy and C aude cane out of the store and got
intothe car. Mtchell testified that Nealy said, “This is the way
the Nealys do it.” Wen they got back to Nealy’ s house, Nealy said
that they commtted the crinme because “the bitches” wouldn't sell
hi m “no Bl acki e nounds” (referring to a type of cigar). Mtchell
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testified that Nealy threatened to kill himif he told anyone about
t he robbery.

Neal y was convi cted of capital nurder and sentenced to deat h.
The Texas Court of Crimnal Appeals affirned his conviction and

sentence on direct appeal. Nealy v. State, No. 73,267 (Tex. Cim

App. Septenber 13, 2000) (unpublished), cert. denied, 531 U S. 1160
(2001).

In Cctober 2001, the Texas Court of Crim nal Appeals adopted
the trial court’s reconmmendati on and deni ed Neal y’ s application for

state habeas relief. Ex parte Nealy, No. 50,361-0-1 (Tex. Crim

App. Cctober 24, 2001) (unpublished). In My 2005, the district
court adopted the magistrate judge' s reconmendation and denied
Nealy’s petition for federal habeas relief. The district court
al so deni ed Nealy’s request for a COA. As we have noted, Nealy now
requests a COAfromthis court to appeal the denial of relief as to
t hree cl ai ns.
I

To obtain a COA, Nealy nust nmake “a substantial show ng of the
denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(1)(A). To
make such a show ng, he nust denonstrate that “jurists of reason
could disagree with the district court’s resolution of his
constitutional clainms or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed

further.” Mller-El v. Cockrell, 537 U S. 322, 327 (2003). I n

maki ng our deci sion whether to grant a COA, we conduct a “threshol d
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inquiry”, which consists of “an overview of the clains in the
habeas petition and a general assessnent of their nerits.” 1d. at
327, 336. “Wiile the nature of a capital case is not of itself
sufficient to warrant the issuance of a COA, in a death penalty
case any doubts as to whether a COA should issue nmust be resol ved

in the petitioner’s favor.” Ramrez v. Dretke, 398 F.3d 691, 694

(5th Gr. 2005) (internal quotations and citations omtted).
A
Based on our limted, threshold inquiry and general assessnent
of the nerits of the three clains for which Nealy requests a COA
we conclude that the following claim presents issues that are
adequate to deserve encouragenent to proceed further: whether the
evidence was sufficient to prove beyond a reasonable doubt the
essential elenents of the offense of capital nurder. Accordingly,
we CGRANT a COA for this claim |If petitioner Nealy wishes to file
a supplenental brief with respect to the nerits of this claim he
may do so within thirty days of the date that this order is filed.
A suppl enmental brief should be filed only to address matters that
have not already been covered in the brief in support of the COA
appl i cation. The State may file a response fifteen days
t hereafter.
B
Nealy has failed to denonstrate that jurists of reason could
di sagree with or find debatable the district court’s resolution of
the i ssues presented in the follow ng clainms, and we t herefore DENY
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his request for a COA for those clains, for the reasons set forth
bel ow.
1

Neal y seeks a COA for his claimthat the trial court’s failure
to allow himto informthe jury of his parole eligibility if the
death penalty were not assessed violated his constitutional rights
to equal protection, effective assistance of counsel, due process,
and protection fromcruel and unusual puni shnent.

At trial, Nealy filed notions to question the venire, present
evidence, and instruct the jury regarding his parole eligibility --
that is, if sentenced to life in prison, he would not be eligible
for parole for forty years. The trial court denied the notions.

On direct appeal, citing Sinmons v. South Carolina, 512 U S

154 (1994), and Justice Stevens's opinion on the denial of

certiorari in Brown v. Texas, 522 U S. 940 (1997), Nealy argued

that the trial court’s denial of his notions deprived him of due
process and subjected himto cruel and unusual punishnent. The
Court of Crim nal Appeals affirned.

In state habeas proceedings, Nealy asserted that the trial
court’s denial of his notions violated equal protection, due
process, his right to be free from cruel and unusual punishnent,
and his right to the effective assistance of counsel. The state
habeas court held that the equal protection clai mwas procedurally
barred because it could have been raised on direct appeal;
alternatively, that the absence of parole information did not
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vi ol ate equal protection. The state habeas court held that the
Sixth, Eighth, and Fourteenth Amendnent clains were procedurally
barred because they were raised and rejected on direct appeal
alternatively, that Nealy’ s right to due process, his right agai nst
cruel and unusual punishnent, and his right to effective assi stance
of counsel were not violated by the court’s rulings that prevented
the jury fromconsidering parole during the punishnent phase. In
addition, the court noted that the Texas Court of Crim nal Appeals
had repeatedly refused to extend the holding in Simons to
defendants who are eligible for parole. Finally, the court
observed that because the jurors were not told about the
possibility of parole, they may have considered a termof “life” to
mean Nealy’s natural life, and thus Nealy probably benefitted from
the lack of an instruction on parole eligibility.

In his federal habeas petition, Nealy clained that he is
entitled to relief because the trial court’s failure to allow him
toinformthe jury of his parole eligibility if the death penalty
were not assessed violated his constitutional rights to equal
protection, effective assistance of counsel, due process, and
protection fromcruel and unusual punishnent. The district court
declined to review these clains, holding that they are all barred

by Teaque v. Lane, 489 U S. 288 (1989). Nealy contends that the

district court mscharacterized his clains, and that the clains

are not Teague-barred because he is not relying on retroactive



application of Simmobns v. South Carolina.? He notes that the Texas

Legi slature, after his trial, changed the law to provide that
capital nurder defendants facing the death penalty can inform
jurors about parole eligibility.

The district court’s decision that Nealy' s parole-eligibility
clains are barred by Teague is neither debatable nor wong.
Neal y’s creative attenpts to avoid the Teaque bar are unavaili ng
because, as the district court held, all of his clains are
forecl osed by our precedent hol ding that Teague bars extension of
the Simmons rule to a situation where the defendant is eligible for

parole. See Thacker v. Dretke, 396 F.3d 607, 617 n.15 (5th Grr.

2005); Wods v. Cockrell, 307 F.3d 353, 361 (5th Cr. 2002); Tigner

v. Cockrell, 264 F.3d 521, 525 (5th GCr. 2001). At the tine

Neal y’s conviction becane final, the state court would not have
felt conpelled by precedent to conclude that the due process
clause, the equal protection clause, and the Sixth and Eighth
Amendnents required the trial court to instruct the jury on parole
eligibility where, under state |law, the defendant is eligible for
par ol e. Thus, the district court did not unreasonably concl ude
that Nealy seeks the benefit of a new rule barred by Teague.
2

2The rule in Simons requires that a jury be inforned about
the defendant’s parole eligibility when the state argues that a
def endant represents a future danger to society, and the defendant
is legally ineligible for parole.
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Nealy requests a COA for his claim that the evidence was
insufficient to sustain the State’s burden of proving that he would
commt crimnal acts of violence constituting a future danger to
soci ety.

In addition to the evidence presented at the guilt phase, the
State presented the follow ng evidence of future dangerousness at
t he puni shnent phase: Nealy had a crimnal record as a juvenile in
the 1970s, including arned of fenses; he received a 35-year sentence
in 1980 for aggravated robbery (he was sixteen years old, and
robbed a woman at gunpoint as she was sitting in her car with her
baby in a grocery store parking lot -- he pointed the gun at the
woman and her son and told her to get out of the car and | eave her
purse or he would kill her); and he was convicted again in 1994. At
age 33, about one nonth before the capital nmurder, Nealy and his
nephew hel d up a pawn shop where Nealy had been a regul ar custoner.
After they entered the shop, Nealy grabbed the clerk by the back of
the neck and put a gun to the side of her head. H s nephew grabbed
the clerk’s nother and held a gun to her head. Nealy told the
clerk that he would kill her if she noved. They took noney, two
handguns, and a shotgun. The day before the capital nurder, Nealy
and anot her man posed as custoners in a shoe store robbery. After
the owner fitted the two nmen with new shoes, the owner went to the
cash register and Nealy held a handgun close to the owner’s head.
Neal y and t he ot her man stol e about $250 fromthe cash regi ster and

the two pairs of shoes.



Nealy accunul ated 70 disciplinary reports while in prison
Wiile he was in jail awaiting trial for capital nurder, Nealy and
two ot her inmates assaulted another inmate, breaking his jaw. At
trial, after the assaulted inmate had testified, Nealy threatened
hi m and shouted obscenities at him

The Texas Court of Crimnal Appeals found this evidence
sufficient to support the jury' s affirmative answer to the speci al
puni shnment i ssue on future dangerousness. The district court noted
that the Court of Crimnal Appeals used the correct standard of
review and concluded that Nealy had not shown by clear and
convincing evidence that any of the state court’s factual
determ nati ons were incorrect.

Neal y contends that, although he had a history of robberies,
the previous robberies had not been violent; there was nothing
particularly brutal about the instant offense; he could have fired
the shotgun after being surprised; the State did not offer
psychi atric evidence that he would be a future danger to society;
and the extraneous offense evidence from his tine in prison was
m ni mal

Nealy is not entitled to a COA for this claim because
reasonable jurists would not find debatable the district court’s
conclusion that the state court’s deci sion was not an unreasonabl e
determnation of the facts or an unreasonable application of
clearly established federal |aw.

1]
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For the foregoing reasons, Nealy's request for a COA is

CGRANTED, in part, and DENIED, in part.
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