IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10211
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
VALENTI NO GARCI A GONZALEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:90-CR-256-H)

Dedenber 17, 1998
Before JOLLY, SM TH, and Wener, Crcuit Judges.
PER CURI AM *

Def endant - Appel | ant Val enti no Garci a Gonzal ez appeal s fromt he
district court’s denial of his notion filed pursuant to 28 U S. C
§ 2255, to vacate, set aside, or correct his sentence. The sole
issue in this appeal is whether a sufficient factual basis exists
to support Gonzalez's guilty-plea conviction for “using and
carrying” a firearmduring and in relation to a drug trafficking
crime in violation of 18 U S.C 8§ 924(c)(1). As shall be seen,

this case like so many others of its kind, rises or falls on the

Pursuant to 5TH CIR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GR
R 47.5. 4.



i ntensive factual situation that provides the framework for the
decision. For the reasons set forth below, we affirmthe district
court’s denial of relief under Section 2255, groundi ng our deci sion
in the conclusion that the discrete facts and reasonabl e i nferences
t herefrom support the finding that Gonzalez “carried” the firearm
in question within the neaning of Section 924(c)(1).
| .
FACTS AND PROCEEDI NGS

Gonzal ez was charged in a two-count indictnment with possession
of heroin with intent to distribute (Count 1) and using and
carrying a firearmduring and in relation to a drug trafficking
crime, in violation of 18 U S.C. 8§ 924(c)(1) (Count 2). GConzalez
pl eaded guilty to Count 2 pursuant to a witten plea agreenent.
The district court sentenced Gonzalez to 60 nonths’ inprisonnent,
three years’ supervised rel ease, and a $50 special assessnent.

After Gonzal ez had been rel eased from prison, the governnent
filed a notion to revoke his supervised release. Thereafter, in
April 1996, the district court held a revocation hearing and
determ ned that Gonzal ez had viol ated conditions of his rel ease.
In May of that year, Gonzalez filed a notion pursuant to 28 U. S. C
§ 2255, challenging his conviction in |light of the Suprene Court’s

decision in Bailey v. United States.? The district court agreed to

defer Gonzal ez’s sentencing on the supervised-rel ease viol ations

until after Gonzalez’'s § 2255 notion was resol ved.

1 516 U.S. 137 (1995).



Concluding that sufficient evidence supported Gonzalez’'s
firearnms conviction, a magi strate judge recommended that the § 2255
nmotion be denied. The magistrate judge did not indicate whether
Gonzal ez’ s conviction was bei ng sustai ned under the “use” prong or
the “carry” prong. The district court adopted the nmmagistrate
j udge’ s findi ngs, concl usions, and recommendati ons, over Gonzal ez’ s
objections. The court |ater sentenced Gonzalez to 18 nonths’
i nprisonnment for his supervised-rel ease violations. Gonzalez filed
an application for a certificate of appealability (COA) to appea
the denial of his § 2255 notion, which the district court granted,
and CGonzalez tinely filed a notice of appeal.

A judge of this court then held Gonzal ez’ s appeal in abeyance
and ordered the parties to file the transcripts of the guilty plea
and sentenci ng hearings. Qur coll eague al so ordered the partiesto
file supplenental briefs addressing the precise facts relied on by
the district court, as evidenced by the transcripts, in
establishing the factual basis for Gonzalez’'s quilty plea. The
parties supplenented the record with the appropriate transcripts
and subm tted supplenental briefs in accordance wth that order.

1.
ANALYSI S

Gonzal ez argues that there is an insufficient factual basis to
support his 8 924(c) (1) conviction in light of the Suprenme Court’s
decision in Bailey. According to CGonzalez, the factual basis

supporting his guilty plea fails to show that he either “used” or



“carried” a firearm He maintains that the factual Dbasis
establi shes nothing nore than the “inert presence” of a gun.

W review the denial of a 8§ 2255 noti on under two standards.?
Al t hough the district court’s conclusions of |aw are reviewed de
novo, that court’s factual finding that there is an adequate
factual basis for a plea is reviewed only for clear error.?

Rule 11 requires a district court to nmake “such inquiry as
shall satisfy it that there is a factual basis for the plea.”*
“The factual basis nust appear in the record and nust be
sufficiently specific to allow the court to determne if the
defendant’s conduct was within the anbit of that defined as
crimnal.”® “Relief froma formal or technical violation of Rule
11 is not available in a 8 2255 collateral attack, but instead is
avai |l abl e only upon a showi ng of prejudice.”® Gonzal ez would be
prejudiced if he entered a guilty plea to a crinme which, based on
facts in the record, he did not commit.’

Section 924(c) (1) is viol ated whenever a defendant “during and
in relation to any crine of violence or drug trafficking crine

uses or carries a firearm” In Bailey, the Suprene Court

2 United States v. Sanders, 157 F.3d 302, 304 (5th Gr.

1998) .

3 I d.

4 Fed. R Cim P. 11(f).

5 United States v. Carter, 117 F.3d 262, 264 (5th Cir.
1997).

6 I d.

! See id



held that a conviction under the “use” prong of 8§ 924(c)(1)
“requires evidence sufficient to show an active enpl oynent of the
firearmby the defendant, a use that nakes the firearman operative
factor in relation to the predicate offense.”® Baily does not
af fect the neaning of “carry” under 8§ 924(c)(1).
A.  Procedural bar

Gonzalez did not file a direct crimnal appeal. The
gover nnment mai ntai ns that, i nasmuch as Gonzal ez failed to chall enge
the validity of his guilty plea on direct appeal, his Bailey claim

is procedurally barred under Bousley v. United States.® The

failure to challenge the validity of his guilty plea on direct
review ordinarily would preclude Gonzalez from bringing this
coll ateral action absent a show ng of either (1) cause and actual
prejudice or (2) actual innocence.® The governnent, however,
failed to raise the i ssue of procedural bar in the district court.??

Accordi ngly, the governnent has waived the issue. !?

8 516 U. S. at 143.
o 118 S. C. 1604 (1998).
10 Id. at 1611.

11 Rather than arguing that Gonzalez's Bailey claim was
procedurally barred, the governnent conceded the retroactive
application of Bailey in Gonzalez's 8 2255 proceedi ng.

12 See United States v. Drobny, 955 F.2d 990, 995 (5th Cr
1992), which appears to have renmai ned unaffected by Bousley. In
Bousl ey, the governnent invoked the procedural bar in the district
court. See Bousley v. Brooks, 97 F.3d 284, 287 (8th Cr. 1996).
We have applied Bousley in three published opinions. See United
States v. Thonpson, 158 F. 3d 223, 225-26 (5th G r. 1998); Sanders,
157 F. 3d at 305-06; United States v. Sorrells, 145 F. 3d 744, 749-51
(5th Cr. 1998). It is unclear in those cases, however, whether
the governnent invoked the procedural bar in the district court.
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B. Factual Basis
Gonzalez stipulated to the followng facts in his plea
agreement :

1. On or about May 4, 1990, in the Fort Wrth Division
of the Northern District of Texas, VALENTINO GARCl A
GONZALEZ, defendant, did knowingly use and carry a
firearm nanely, an AMI, Backup, .380 caliber/9 mm
pi stol, serial nunber AA1468, during and in relation to
a drug trafficking crine, nanely, the know ng possessi on
of heroin, a Schedule | controlled substance, with intent
to distribute, a crine for which he may be prosecuted in
a court of the United States.

2. On May 4, 1990, Fort Worth police officers obtained
an [sic] a warrant for the arrest of GONZALEZ for the
of fense of attenpted nurder. That sane day, these
of ficers | ocated GONZALEZ at a notel | ocated on Jacksboro
H ghway in Fort Worth, Texas. Upon entry into the notel
room occupi ed by GONZALEZ, officers discovered nunerous
smal | bal | oons contai ning heroin. The officers also
found scal es, nunerous gel atin capsul es, three bottl es of
| actose, used as a narcotic cutting agent, a nobile
t el ephone, two bull et proof vests, and a police scanner.
GONZALEZ know ngly possessed this heroin with intent to
distribute it. Near the nunerous balloons containing
heroin, the officers discovered the above described
| oaded handgun whi ch bel onged t o GONZALEZ.

The prosecutor read the stipulated facts at Gonzal ez’ s
rearrai gnnment as the factual basis for the guilty plea. Gonzal ez
agreed that the prosecutor’s factual recitation was correct.

In further support of the factual basis for Gonzalez' s guilty
pl ea, the governnent urges reliance on facts in Gonzalez’'s PSR and

factual findings of the magistrate judge. According to the PSR

In at least two recent unpublished (and thus unprecedential)
opi ni ons, we have proceeded to the nerits of a Bailey claimafter
concl udi ng that the governnent had waived the issue of procedural
bar by failing to raise it in the district court. See United
States v. Granados, No. 97-50240, slip op. at 2 (5th Cr. Nov. 20,
1998) (unpublished); United States v. Green, No. 97-30012, slip op.
at 2 (5th CGr. Aug. 31, 1998).




Gonzal ez told police officers after his arrest that “he had t hought
about going for his gun when the officers entered the room” The
PSR al so indicated that two other individuals were in the notel
room with Gonzalez and that the gun was on a dresser “in close
proximty to Gonzalez.” The magistrate judge made additional
factual findings, which were subsequently adopted by the district
court; specifically, that the gun was in plain view and that the
gun was “easily accessible” to Gonzal ez “[g]iven the cl ose confines
of a notel room”

The record reflects that the magi strate judge relied on facts
in the PSR in determning whether a sufficient factual basis
existed for Gonzalez's guilty plea. The record also reflects that
Gonzal es, rather than objecting to the nmagi strate judge’s factual
findings, agreed with them As the magistrate judge relied on
information in the PSR, and as Gonzales did not object to the
magi strate judge’'s factual findings, we my consider the
information in the PSR and the nmagi strate judge’'s factual findings
in determning whether a sufficient factual basis supports
Gonzalez’s guilty plea.®
C. “Use”

The governnent has conceded that, in light of Bailey, thereis

not a sufficient factual basis to support CGonzal ez’s conviction

13 See United States v. Wai nuskis, 138 F.3d 183, 185-86, 188
(5th Gr. 1998); see also United States v. Adans, 961 F.2d 505,
512-13 (5th Cr. 1992)(in a direct crimnal appeal, this court may
look to whole record, including the PSR to determ ne whether
district court’s failure to establish adequate factual basis
anounted to harnless error).




under the “use” prong of 8 924(c)(1). Still, an argunment coul d be

made that Gonzalez did in fact use” the firearm because the
firearm was |ocated near himin plain view ** Nevertheless, the
Suprene Court’s decision in Bailey and our post-Baily decisions
support the governnent’s concession that the factual basis fails to

establish “use.”?®
D. “Carry”

As Gonzal ez pleaded guilty to an indictnent stating that he
“did knowi ngly use and carry a firearm” his conviction may stil
be upheld if the “carry” prong of 8 924(c)(1l) is satisfied.
Bail ey did not address the “carry” prong of 8 924(c)(1), so it had

no effect on our “carry” jurisprudence.! 1n a nonvehicle context,

a conviction under the “carry” prong of 8 924(c)(1) “requires both

14 See Bailey, 516 U.S. at 148 (noting that “use”
enconpasses “the silent but obvious and forceful presence of a gun
on a table”); Wiinuskis, 138 F.3d at 188-89 & n.18 (affirmng
defendant’s 8 924(c) (1) conviction on alternative grounds of aiding
and abetting based on evidence that agents saw a codefendant
“seated in the kitchen with a gun visible next to himon a stool
and anot her | oaded weapon visible within arnms reach”).

15 See Bailey, 516 U. S. at 149 (“nere possession of a
firearmby a drug offender, at or near the site of a drug crine or
its proceeds or paraphernalia,” does not constitute “use” under 8§
924(c)(1)); United States v. Hall, 110 F. 3d 1155, 1160-61 (5th G r
1997) (al t hough officers found defendant in living room of nobile
home and a firearmon the floor of that sanme room factual basis
failed to show that defendant “used” firearmbecause facts did not
indicate that defendant disclosed, displayed, nentioned, or
actively enployed the firearmin any way); cf. United States v.
Johnson, 87 F.3d 133, 137-38 (5th Gr. 1996)(concluding that
def endant “used” firearm by reaching for gun in his vehicle which
was clearly visible to apprehending officers).

16 See Sanders, 157 F.3d at 304.

17 See Wi nuskis, 138 F.3d at 186.
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that the weapon be noved in sone fashion and that it be within
arms reach (readily accessible).”?!8
The facts we consi der today are sonewhat anal ogous to those we

addressed in United States v. Hall . The defendant in Hall was

arrested i nside a nobile hone in which both drugs and firearns were
found. ?® Wen the agents entered the nobil e home, the defendant and
anot her individual were in the living roomwhere there was a | arge
guantity of cocaine.? The cocai ne was | ocat ed, anong ot her pl aces,
on a coffee table in the living room?22 A handgun was on the fl oor
within a few feet of the living-room coffee table.? The
def endant’ s factual basis established that the handgun was “readily
available to the occupants of the trailer” and was “easily
accessible to protect the drugs, the drug proceeds, and to protect
the drug trafficking operation.”?

After concluding that the defendant’s conviction could not

stand under the “use” prong of 8§ 924(c)(1l), we turned to the

“carry” prong.? W noted that the factual basis was deficient in

18 ld. at 187.
19 110 F.3d 1155 (5" Gir. 1997).

20 Id. at 1157-58.

21 Id. at 1157.

22 1d.

23 Id. at 1158.

24 1d.

25 See id. at 1159-61.



several respects.?® First, the factual basis failed to indicate
that the defendant (1) transported the handgun, (2) had it on his
person or in his clothing, or (3) would have been able to reach
it.?” Second, the factual basis failed to indicate the spatia
arrangenent of the defendant and the other individual in the |living
room “with respect to the gun, the table or to each other.”?®
Finally, the factual basis failed to establish “who transported t he
gun to the trailer or noved it to its position on the floor.” W
concl uded that the defendant’s conviction could not be uphel d under
the “carry” prong of 8 924(c)(1) because the facts showed only that
t he defendant “was present in the room when the officers entered
and observed the firearmon the floor a fewfeet fromthe table.”?

The facts in the instant case are simlar yet differ in
i nportant particulars. They show that Gonzalez and two other
i ndi viduals were in a notel roomwhen officers executed the arrest

warrant for Gonzal ez. A handgun, which bel onged to Gonzal ez, and

a quantity of heroin were located in plain viewon a dresser in the
motel room The handgun was “in close proximty to Gonzal ez” and

was “easily accessible” to him

26 Id. at 1162.
27 1d.
28 | d.

29 Al t hough Hall seens to suggest that the “carry” prong of
8 924(c)(1) requires only that the firearm be transported by the
defendant or within the defendant’s reach, see 110 F. 3d at 1161, in
Wi nuski s we noted that “carrying” in a nonvehicle context requires
both that the firearm be noved by the defendant and that it be
within the defendant’s reach. See 138 F.3d at 187 & n. 12.
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As in Hall, there is no direct finding that Gonzal ez noved or
transported t he handgun or that the handgun was within arni s reach.
Still, as the facts clearly establish that the gun belonged to
Gonzal ez, a reasonable inference exists that he, as the owner,
brought the gun to the notel room Even though the facts do not
conclusively rule out the possibility that one of the other two
i ndividuals brought the gun to the notel room the fact of
ownership, coupled with the proximty of the gun to Gonzal ez and
his statenment that he thought about “going for it,” go a | ong way
towards distinguishing this case fromHall.

To distinguish Gonzalez’s case from Hall further, the
governnent states that Gonzal ez, unlike the defendant in Hall,
admtted that he carried a firearmduring and in relation to his
crime of possession of heroin with intent to distribute. The

governnent relies on United States v. Ranps-Rodriguez, 3 in which

agents discovered heroin, cocaine, and 14 guns throughout the
defendant’s house. 3 On appeal, we upheld the defendant’s
convi ction under the “carry” prong because the defendant admtted
in his factual resune that he had “carried” a firearmduring and in
relation to a drug trafficking offense.?* The defendant also
admtted that he had carried the firearns “in order to protect and

guard” the drugs in his house and that he had carried the firearns

3 136 F.3d 465 (5th Gir.), cert. denied, 67 U S L.W 3300
(U.S. Nov. 2, 1998) (No. 98-5114)).

31 Id. at 467.
32 Id. at 468.
11



“during and in relation to his possession” of the drugs.3 W
rejected the defendant’s argunent that he was nerely reciting the
| anguage of 8§ 924(c)(1), reasoning that the word “carry” has a
plain neaning outside of the statute.® W also noted that there
were no ot her statenents in the factual resumeé that conflicted with
t he def endant’ s adm ssions or that would cause a court to question
his veracity.? Based on the defendant’s adm ssions, we were
“satisfied that at sone point during and in relation to th[e] drug
trafficking crinme, the firearms were within [the defendant’s]
reach, domnion or control and that he ‘carried” the firearns
pursuant to 8§ 924(c)(1)." 3¢

As the governnment points out, Gonzal ez stipulated that he did
“knmowingly . . . carry” the firearmfound in the notel room*“during
and in relation to” his crinme of possession of heroin with intent

to distribute. As in Ranps-Rodriquez, the remai ni ng adm ssions in

the factual resunme do not contradict that statenent. Rat her,
Gonzal ez’ s adm ssion that the firearmbel onged to hi mbol sters that
st at enent . Gonzal ez did not, however, specify how he used the

firearm®“during and in relation to” his drug trafficking offense.

Unli ke the defendant in Ranbs-Rodriguez, Gonzalez did not specify

33

o

34

2 =

35

36 I at 469; but see United States v. Gobert, 139 F.3d
436, 440 (5th Cr. 1998) (even though defendant adm tted during the
plea colloquy that he violated § 924(c)(1l), factual basis was
devoi d of evidence that defendant or coconspirator used or carried
a firearmin relation to the underlying drug offense).

o
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that he had carried the firearm to protect his drugs. Thi s
difference is nore than offset, however, by Gonzal ez’ s statenent
t hat he al nost went for the gun when the officers entered the room
a clear indication not only of his close proximty to the gun and
nexus of the gun to the drug deal but, nore inportantly, that the
pur pose for which the gun — Gonzal ez’s gun —was transported to
the room containing the drugs was to protect them and the
traffickers, principally Gonzal ez.

L1,

CONCLUSI ON

Gonzalez’s case is factually analogous to both Hall and

Ranps- Rodri guez. Al t hough Hall mght seem to indicate that

Gonzalez’s quilty-plea conviction on the “carry” prong of §
924(c) (1) should be vacated, the instant facts place this case

closer to the Ranps-Rodriguez situation, indicating that his

conviction can and should be affirnmed under the “carry” prong
When all facts, adm ssions, and i nferences of this case are viewed

in pari materia, the resulting picture is one that nore closely

resenbl es Ranbs-Rodriguez than Hall, |leading us to the conclusion

— on an admttedly close call — that the district court’s
determ nation that Gonzalez “carried” the firearmis not clearly
erroneous and is therefore

AFFI RVED.
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