IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10786

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

HENRY EDWARD EUGENE BONHAM
BEVERLY LARAE BULGER,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas
(4:98-CR-88-1-Y)

June 22, 1999

Before KING Chief Judge, and REYNALDO G GARZA and JOLLY, G rcuit
Judges.

E. GRADY JOLLY, Circuit Judge:”

Dr. Henry E. Bonham a psychiatrist, and Beverly L. Bulger,
his office manager, appeal their convictions and sentences,
i nvol ving Medicaid, Medicare, and CHAMPUS fraud. They were
convicted of twenty-two counts of mail fraud and aiding and
abetting mail fraud, and one count of conspiring to commt nail
fraud and to submt a false claimto a federal governnental agency.
Bonham was al so convicted of an additional count of submtting a
false claim to a federal governnental agency and aiding and

abetting the submssion of a false claim Bonham argues for

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



reversal of each of his convictions, contending: (1) none of the
convictions are supported by the sufficiency of the evidence; (2)
each of the convictions violate the due process clause of the Fifth
Amendnent to the United States Constitution; (3) the district court
erred under Fed.R Evid. 404(b) in admtting the extrinsic evidence
of his inproper billing practices; and (4) his prosecution runs
afoul of the separation of powers clause of the United States
Consti tution.

Bul ger also contends that the evidence is insufficient to
support her mail fraud and false claim convictions. In her
remai ning argunents on appeal, Bulger challenges the district
court’s application of 88 2F1.1 and 3Al.1(b) of the United States
Sent enci ng Cui del i nes.

For the foregoing reasons, we affirmeach of the defendants’
convi ctions and sentences.

I
A

Appellant Dr. Henry E. Bonham naintained a psychiatric
practice in various parts of the state of Texas. The governnent
alleged that Bonham through the wuse of deceptive billing
practices, bil ked the federal governnent out of mllions of dollars
in health care proceeds. The evidence showed that from 1991
onward, Bonhamentrusted the day-to-day operations of his practice

to his office nmanager Beverly Bulger. The fact that is predicate



to this crimnal case, however, is that Bonham was a certified
provi der of services under three federally funded health i nsurance
prograns—- Medi care Part B, Medicaid, and the Cvilian Health and
Medi cal Program of the Unifornmed Services (“CHAMPUS).

Briefly stated, Medicare Part B, Title XVIII of the Socia
Security Act, 42 88 1395 to 1395w4, is a health insurance
program that provides nedical benefits primarily to persons
sixty-five years of age and older who are eligible for Social
Security retirenment benefits and to individuals under sixty-five
who have received Social Security benefits for at | east two years.
Medicaid, Title XIX of the Social Security Act, 8 42 U S C.,
1396-1396v, is a federal and state cooperative cost-sharing
program which provides necessary nedical assistance to famlies
and individuals with insufficient incone and resources. Finally,
CHAMPUS is a Defense Departnent program that provides nedical
benefits to the spouses and unmarried children of 1living and
deceased nenbers of the mlitary services.

Furt her background information on these federal health care
programs is instructive in understanding the exact nature of the
appellants’ alleged fraudulent billing practices. Under the
federal regul ations applicable to Medi care, Medicaid, and CHAMPUS,
a physician is required to submt each of his clains for
rei mbursenent to the appropriate internediary or carrier, on the

claimformprescribed by the Health Care Financing Adm nistration



(HCFA) - -the HCFA 1500 form To accurately conplete the HCFA 1500

form the physician is required to provide, inter alia, the

followng information: his nedical provider nunber, relevant
patient information, the appropriate diagnostic billing code
identifying the services for which rei nbursenent i s sought, and the
identity of the health care provider who rendered the services.
The face of the HCFA 1500 form also includes the follow ng
certification—-one that a physician attests to each tine that he
submits a claim

SI GNATURE OF PHYSI Cl AN OR SUPPLI ER ( MEDI CARE, CHAMPUS
FECA AND BLACK LUNG

| certify that the services shown on this form were
medi cally indicated and necessary for the health of the
patient and were personally furnished by nme or were
furnished incident to ny professional service by ny
enpl oyee under ny i mredi ate personal supervision, except
as otherwise permtted by Medicare or CHAMPUS
regul ati ons.

For services to be considered as “incident” to a
physician’s professional service, (1) they nust be
rendered wunder the physician’s imrediate persona
supervi sion by his/her enployee, (2) they nust be an
i ntegral, al t hough i ncidental part of a covered
physi cian’s service, (3) they must be of kinds conmmonly
furnished in physician’s offices, and (4) the services of
nonphysi ci ans nust be included on the physician’s bills.

...

No Part B Medicare benefits may be paid unless this form

is received as required by existing | aw and regul ati ons

(42 CF.R 424.32).

Thus, to determ ne whether a patient has been provided a

conpensabl e nedical service under the Medicare, Medicaid, or



CHAMPUS program or to determ ne the appropri ate pay scal e by which
to rei nburse the physician for such care, the federal agencies rely
heavily, if not solely, on the representations the physician has
made on the HCFA 1500 form The federal agencies |ikew se rely on
t he physician’s use of a diagnostic billing code to determ ne what
type of health care the patient has received. The appel |l ants’
all eged violation of this honor systemis the basis for the nai
fraud convictions underlying this appeal.

The governnment charged t hat Bonham and Bul ger, using the HCFA
1500 form executed a billing schenme whereby they submitted
fraudul ent i nsurance cl ai ns to Medi care, Medi cai d, CHAMPUS, private
i nsurance conpanies, and individuals through the United States
mai | . The i nsurance cl ai ns were fraudul ent because the psychiatric
services for which Bonham and Bul ger sought rei nbursenent had not
been personally provi ded by Bonham nor were the services provided
under his direct personal supervision!, or rendered a “incident to”
a nedical service provided by him as required by the applicable
federal regulations. In submtting the HCFA 1500 forns, the Bonham

and Bul ger deliberately msused billing codes, which, by their

To conply with the direct personal supervision requirenent,
the physician is not required to be present in the sane roomw th
his aide. However, the physician nust be in the office suite and
imediately available to provide assistance and direction
t hroughout the tinme services are being perforned. Medi care and
Medi caid Guide (CCH), § 3315 (citing MCM 8 2050.2); see also 42
C. F.R 411.351.




pl ai n | anguage, contenpl ated psychi atri c and ot her nedi cal services

personal Iy provided by a physician.?

B

On January 7, 1997, the grand jury returned a 26-count
super sedi ng i ndi ct rent agai nst Bonham and Bul ger.® Each count of
the indictnent pertained to the appellants-defendants’ unlawf ul
billing practices and their subm ssion of false and fraudul ent
i nsurance cl ai ns. Specifically, the indictnent charged both
appel | ant -defendants with 23 counts of nmail fraud and aiding and
abetting mail fraud (counts 1-23),* and one count of conspiring to

commt nmmil fraud and to submt a false claim to a federa

2From the record before us, its seens that Bonham and Bul ger
customarily submtted the clains using the follow ng diagnostic
billing codes: 90801 (psychiatric diagnostic interview and
exam nation); 90830 (psychological testing); 90841 (i ndividual
psychot herapy, tinme unspecified); 90843 (i ndividual psychot herapy,
20 to 30 mnutes); 90844 (individual psychotherapy, 45 to 50
m nut es) ; 90845 (medi cal psychoanal ysi s) ; 90846 (famly
psychot herapy); 90862 (rmanagenent of psychotropic nedication);
99238 (hospital discharge day nmanagenent); 99253 (inpatient
consultation); and 99262 (foll ow up patient consultation). These
codes, referred to herein as “CPT codes,” were devel oped by the
Ameri can Medi cal Association (“AMA’), and are listed in the AMA' s
manual , Common Procedural Term nol ogy, Fourth Edition.

3The supercedi ng i ndi ctnent al so nanmed a third defendant, G na
Weens, under counts 1-23, and count 26. The district court granted
Weens a judgnent of acquittal during the course of trial.

“18 U.S.C. § 1341 and 2.



governnental agency (count 26).° Bonham individually, was
indicted on 2 counts of submtting a false claim to a federa

governnental agency and aiding and abetting the subm ssion of a
fal se claim(counts 24-25).°

On March 3, 1997, the defendants’ joint trial comrenced, and
on March 28, 1997, the jury rendered its verdict. The jury
convi cted Bonhamon counts 1-3 and 5-23 (mail fraud and ai ding and
abetting mail fraud), count 24 (submtting a false claimto a
federal governnental agency and ai di ng and abetting the subm ssion
of a false claim, and count 26 (conspiring to commt mail fraud
and to submt a false clain). Next, the jury found Bulger guilty
of mail fraud, specifically, counts 1-3, and 5-23, and conspiring
to commt nmail fraud and to submt a false claim(count 26). Both
def endants were acquitted on mail fraud (count four).

On July 14, 1997, after a contested sentencing hearing, the
district court sentenced Bonhamto 60 nonths inprisonnent on count
1, and 60 nonths inprisonnment on each of counts 2-3, 5-24, and 26.
The district court ordered that Bonhanis sentences on counts 2-3,
5-24, and count 26 run concurrently wth one other, but
consecutively to his sentence on count 1, only to the extent
necessary to produce a conbi ned sentence of 87 nonths. Bonham was

also ordered to nake restitution in the anmbunt of $3, 911, 000.

°18 U.S. C. 8§ 1341; 18 U. S. C. 287.
618 U.S.C. § 287 and 2.



Next, the district court ordered Bulger to serve 46 nonths
i npri sonment on each of her convictions, with the sentences to run
concurrently. In calculating Bulger’s sentence the district added
a two-|level enhancenent to Bulger’'s offense |evel under U. S S G
8§ 3Al.1(b), based on the unusual vulnerability of the victins of
the mail fraud—-Dr. Bonhanis patients. The district court also
increased Bulger’'s offense |evel by ten under US S G
8§ 2F1.1(b)(1)(N), based on the $3,911,000 in |oss caused by the
fraud. Bul ger and Bonham both tinely appealed each of their
j udgnents of conviction and sentences.

I

As a threshold matter, we note that many of the argunents that
Bonham and Bulger have raised on appeal are frivolous.
Specifically, we find no nerit in Bonham s argunents under the due

process cl ause,’ the separation of powers clause,® nor Fed.R Evid.

‘Bonham s reliance on Siddiqgi v. United States, 98 F.3d 1427
(2d Gr. 1996), is msplaced. The record is clear that during the
prosecution of Bonhanis case, and |I|ikewise on appeal, the
gover nnent pursued the sane, single theory of guilt; one, we add,
t hat previously earned our approval in United States v. Sidhu, 130
F.3d 644, 647 (5th Cr. 1997). Furthernore, our discussion in part
three of this opinion belies Bonhamis contention that the
governnent’s experts failed to agree on the proper interpretation
of the CPT codes established by the AMA We therefore reject
Bonhami s alternative due process argunent that the CPT codes are
unconstitutionally vague. In sum we find no due process violation
W th respect to Bonhanis convictions.

8We find no purpose in addressing at any |length, under the
pl ain error standard, or otherw se, Bonham s separation of powers
argunent raised for the first tinme of on appeal. Bonham contends
that his convictions violate the separation of powers clause



404(b)°. Simlarly inplausible are Bulger’s argunents that the
district court erred in adding a ten-level enhancenent to her

of fense |l evel under U S.S.G 8§ 2F1.1, based on the | oss caused by

because he was prosecuted, not for a crinme enacted by Congress, but
for the inproper use of the CPT codes devised by the AMA which
resulted from agency, i.e., executive action of the HCFA in
contracting with the AVA for the use of its CPT codes in the
Medi care, Medi caid and CHAMPUS prograns. Bonham in advancing this
argunent, has m sconstrued the basis of his federal convictions,
whi ch rest on his fraud in violation of specific crimnal statutes.

W& cannot say that the district court erred under Fed.R Evid.
404(b) in admtting extrinsic evidence of Bonhanis i nproper billing
practices through the testinony of Robert and Robin Wester. The
Westers’ testinony provided circunstantial proof of the schene to
defraud the federal and private health care insurers, as well as
Bonhami s specific intent to commt nmail fraud. W have previously
recogni zed that bad acts or wongs, which establish a schene to
defraud, are not the type of extrinsic acts contenplated by
Fed. R Evi d. 404(b), and therefore the rule does not prohibit the
adm ssion of such evidence. United States v. Hatch, 926 F.2d 387,
394 (5th Cr. 1991).




t he fraud!®, and in adjusting her offense | evel upward by two under

t he vul nerable victimenhancenent, U S.S.G § 3Al. 1(b)!

0\We agree with the governnent that the district court’s
calculation of the loss resulting fromthe fraud at $3,911, 000, was
both a reasonable and conservative estinmate of the | oss. See
Sidhu, 130 F.3d at 651 (citations omtted). The district court
initially calculated the loss resulting from the fraud at
$8, 693, 000. The district court then gave the defendant a 25%
credit, representing the tinme Bonham purportedly spent personally

treating his patients. The record illustrates that the district
court was generous in this regard, however. Bonhami s office
records show that he spent even a | esser percentage of tinme with
his patients. The district court further reduced its |oss

cal cul ation by yet another 40%to reflect paynents that Bonhamdid
not expect to receive fromthe insuring entities and patients.
This last reduction netted the district court’s final estimate of
$3, 911, 000. Moreover, in making its initial calculation, the
district court only considered the fraudulent insurance clains
submtted from January 1990 to Novenber 1994, and did not include
the clains Bonhamfil ed agai nst Medicaid in 1990 and 1991, nor his
clains filed against Medicare in 1990. Finally, in adjusting
Bul ger’s offense | evel upward by ten, the district court rejected
the thirteen-level increase recommended in the PSI Report, and
departed downward from the adjustnent mandated by the guideline
itsel f. See US.SSG 8§ 2FL.1(b)(1)(N (if loss is nore than
$2, 500, 000 add 13 I evel increase). |In doing so, the district court
concluded that a thirteen-level increase overestinmated Bulger’s
cul pability, as she was only Bonham s enpl oyee and not the director
of the mail fraud schene. See Sidhu, 130 F.3d at 651 (citations

omtted) (noting district court properly accounted for defendant’s
relative culpability under U S.S.G 8§ 2F1.1 by treating himas a
“mnor participant”). In the light of this record, we cannot say
that Bul ger has denonstrated error with respect to the district
court’s application of U S S. G § 2F1.1.

1Bul ger argues that the district court’s application of
US S G 8§ 3A1.1(b) (1995) is inproper because she is neither a
physician, nor did she stand in a fiduciary relationship with
Bonhami s patients. Alternatively, Bulger contends that the true
“victims” of the mail fraud schene were Medicaid, Mdicare, and
CHAMPUS--entities who are not *“unusually vulnerable” for the
purposes of the guideline. Each of +these contentions are
meritless.
US S G 8§ 3AL.1(b) (1995) provides that “if the defendant
knew or should have known that a victim of the offense was

10



.\ apply the sentencing guidelines in effect on the date that
Bul ger was sentenced, July 14, 1997. U S. S.G 8§ 1Bl1.11(a) and
(b)(1). See also 18 U.S.C. 8§ 3553 (a)(4)(A.* W |ikew se
discern no nerit to the defendants’ renmai ning points error, nanely
their numerous challenges to the sufficiency of the evidence.
However, because of the manner in which Bonham and Bul ger have
gil ded over the substantial evidence against them we find that
each of the defendants’ sufficiency of the evidence argunents
warrant specific attention.

We further note that the evidence presented by the governnent
in support of the defendants’ convictions and sentences is
consi derably conmm ngled and overl appi ng. Thus, we wll first
address, collectively, Bonham and Bulger’s challenge to the
sufficiency of the evidence supporting the mail fraud counts.
Second, we will|l address the defendants’ contention that no proof
exists in support of their conspiracy conviction. Third, we wll
di spose of Bonhanis challenge to his false claimconviction. Wth
this framework in mnd, we turn nowto the record before us.

unusual Iy vul nerabl e due to age, physical or nmental condition, or
that a victim was otherwise particularly susceptible to the
crim nal conduct, increase by 2 levels.”

Nothing in the plain language of the guideline, nor its
comentary, can be read to support Bulger’s interpretation of the
vul nerabl e vi cti m enhancenent .

Second, in applying the vulnerable victim enhancenent to
Bul ger’s offense level, the district court concluded that Bul ger
was aware that Bonhanis patients were unusually vul nerabl e because
of their psychol ogical conditions. The district court further
concl uded that “[b] ecause of their nental and enotional conditions,
Bonham was able to convince patients or their famlies that

hospitalization was necessary. By targeting these groups of
i ndi vidual s, Bulger and Bonham were able to access the benefits
af forded by the insurance carriers.” The district court’s factua

finding is entirely supported by the record, and, thus, we accord
the district court the appropriate deference. Mreover, we have
time and again recognized that a physician’s unwitting patients,
specifically, those with nental infirmties, are the “unusually
vul nerabl e” victins of the physician’s fraudulent billing schene.
United States v. Burgos, 137 F.3d 841, 844 (5th Cr.), cert.
denied, 119 S.C. 833 (1999); United States v Sidhu, 130 F. 3d 644,
655 (5th Cir. 1997); United States v. Bachynsky, 949 F.2d 722

735-36 (5th Cr. 1991). This rationale is controlling here. W
find no error with the district court’s application of U S. S G

8§ 3Al. 1(b).

11



111
A

Bonham chal | enges the sufficiency of the evidence supporting
his convictions for twenty counts of mail fraud and aiding and
abetting mail fraud on the follow ng grounds: (1) the governnent
presented four di fferent interpretations of the “direct
supervision” requirenent tothe jury; (2) the evidence presented at
trial, at best, established that he had only “inproper” billing
practi ces; (3) the governnent failed to prove that the
psychot herapy services for which he billed the federal entities,
private insurers, and individuals had not been actual ly provi ded by
his therapists; and, thus, (4) wthout a showi ng of such | oss from
the purported fraud, the governnent has failed to neet its burden
of proof of a reasonable doubt.

Bulger’s first argunent is that the governnent failed to
establish that she placed any of the fraudul ent insurance clains
underlying the twenty-two counts of mail fraud and aiding and
abetting mail fraud in the United States mail. Bulger simlarly
contends that there exists no evidence that she entered, or caused
the billing information to be entered on any of the clains.
Therefore, citing United States v. Ragan, 24 F.3d 657 (5th Gr.
1994), Bul ger argues that the governnent failed to “link” her to
the indictnment transactions, and, thus, each of her mail fraud
convi ctions should be reversed.

To establish a violation of the federal nmail fraud statutes,
18 U. S.C. 88 1341 and 2, the governnment nust prove: (1) a schene to
defraud; (2) the use of mails to execute that schene; and (3) the
defendant’s specific intent to commt fraud. United States v.
Tencer, 107 F.3d 1120, 1125 (5th Gr. 1997), cert. denied, 118
S.C. 390 (1997) (citations omtted). A conviction for aiding and
abetting mail fraud nust be corroborated with sufficient proof that
the defendants: (1) voluntarily associated with the crimnal
enterprise; (2) voluntarily participated in the venture; and (3)
sought by i ndependent action to nake the venture succeed. Sidhu,
130 F. 3d at 650 (citations omtted).

B
_ | ¢ |

Viewi ng the evidence in the light nost favorable to the jury’s
verdict, as we mnust, Sidhu, 130 F.3d at 648, we hold that the
governnent net its burden of establishing each of the defendants’
guilt beyond a reasonable doubt. The supercedi ng indictnent
alleged that from 1985 until January 7, 1997, Bonham and Bul ger
know ngly devi sed and participated in a schene to submt false and
fraudul ent i nsurance cl ai ns to Medi care, Medi caid, CHAMPUS, private
insurers, and i ndividuals. The theory of the governnent’s case was
that the defendants systemcally billed the federally funded heal th
care prograns, private insurers, and individuals for psychotherapy
and rel ated nedi cal services that were not personally provided by

12



Bonham not provided under his “direct personal supervision,” nor
provided “incident to” a nedical service rendered by him as
required by the applicable federal regulations. The gover nnent
further charged that Bonham wth Bulger’s assistance, filed the
i nsurance clai nms under his nanme and provi der nunber, deliberately
using CPT codes that affirmatively msrepresented that he had
personally provided the psychiatric care for which he sought

paynment. |f rendered at all, the nedical services were rendered by
Bonhami s nurses and t her api sts--enpl oyees f or whose wor k Bonham was
not lawfully entitled to be reinbursed. Even still, the

def endants’ submtted fraudulent clains for nedical services that
the therapi sts and nurses had not provided, or had not provided in
the manner or length of tine billed.

(2)
We are satisfied that through the testi nony of Bonham s forner
billing clerks,° herapists, ° nurses, ' and patients, '2the gover nnent

°Jenni fer Joergensen testified that daily, Bulger created
hospital charge sheets, which listed the nanes of Bonhams
patients, where they were hospitalized, the dates of their
hospitalization, and the charges to be posted to their accounts.
Joergensen stated that notwithstanding the nedical care the
patients actually received, Bulger charged each patient for the
sane “set” of standardized services: physician’s rounds, stress
reduction t her apy, i ndi vi dual psychot her apy, and group
psychot herapy. To create the charge sheets, Bul ger used an office-
generated patient list, which only identified the patients by nane.
She nmade no attenpt to verify the true nature of the patient’s
psychiatric care, or if patients had been treated by therapists
i nstead of Bonham Bul ger then gave the conpl eted charge sheets to
Joergenson, and instructed her to bill the patients accordingly.
Joergenson testified that these “charges” were, in turn, used to
generate the insurance clains mailed to Medicaid, Medicare,
CHAMPUS, the private insurers, and individuals. Next, Kelly
Bri dges, one of Bonhamis forner receptionists, simlarly testified
that under direct orders from Bul ger, she routinely charged each
patient for the same cluster of psychiatric services. Finally,
consistent with Joergenson and Bridges’s testinony, Renee Husky,
testified that Bul ger provided her nursing honme charge sheets, and
instructed her to bill Bonham s nursing hone patients in a cookie-
cutter fashion. Husky also stated that Bul ger never provided her
any proof of whether Bonhamor his therapists had actually treated
the patients as billed. Husky further testified that Bulger
instructed her to use particular codes to update the patients’
account s— CPT billing codes 90801 and 90843. Husky stated that she
never knew, however, what information the codes communi cated to the

13



I nsurance conpani es.

°Georgia Wllians testified that for the year she worked as
a therapist for Bonham from August 1991 until Septenber 1992, she
was not a licensed psychotherapist, and did not becone one unti
after she left Bonhanmis enploynent. Notw t hstanding, WIIians
stated that her job responsibilities included providing 45 m nutes
of daily psychotherapy to 15 or 20 geriatric patients daily.
Wllians further testified that during the year of her enpl oynent,
she never saw Bonham personally provide psychotherapy to his
patients. Wllians also testified that Bonham directed her to
conplete daily, false progress notes on his geriatric patients.
Thus, for six nmonths, WIllians charted events in the patients
files that had not occurred, and listed nedical systens that the
patients did not have. WIIlians al so docunented that the geriatric
patients received 45 m nutes of psychot herapy, although, because of
her heavy patient | oad, she spent only two to five mnutes with the
patients. Finally, Wllians testified that Bul ger instructed her
to tell the patients that Bonham was “out on an energency” when
they inquired about his absence.

A second therapist, Carrie Gasparovic, testified that she
conplied with Bulger’s instructions to falsely chart that she
conduct ed 30- mi nut e psychot her apy sessi ons wi th Bonham s adol escent
patients who were hospitalized at CPC OGak Bend Hospit al
Gasparovic further stated that, in any event, she never conducted
45- to 50-mnute individual psychotherapy sessions wth the
patients—a tine period for which the patients were customarily
bill ed. Further, when the governnent questioned her if she had
been instructed to spend less tine with the patients, Gasparovic
responded that it was “sonethi ng” about the Medicaid patients; “we
didn't need to spend as nuch tine with them” Gasparovic al so
testified that for a ten dollar bonus, she conducted Bonhanis
physi ci an’s rounds on weekends.

Finally, Mary Eli zabeth Costas testified that Bonhamwas never
present when she provided psychotherapy to his patients in the
Hugul ey Hospital. Simlar to WIlians, however, Costas was not a
i censed psychotherapist in March of 1993, when first hired by
Bonham  Costas testified that when she expressed to Bonham t hat
his patients had becone disenchanted because they were being
treating by therapists, Bonham responded that he was no | onger
seeing patients for individual psychotherapy.

“Carrie Crawford worked for Bonham as a |icensed vocati onal
nurse, starting in August of 1992. Crawford testified that she and
second nurse, Lynn Hi bben, customarily conducted the psychiatric
eval uations of Bonhami s nursing hone patients. Usi ng a book of

14



di agnostic codes conpiled by Bonham Crawford would randomy
dictate codes for each patient. Crawford testified that Bonham
told her which codes to dictate when conducting the eval uations,
and, thus, it only took five to ten mnutes to conplete the
eval uations. The trial evidence further established that Bonham
would bill the nedical insurers for psychiatric evaluations
conducted by the nurses. |In doing so, Bonhamwould falsely certify
that he personally spent 70 mnutes at the patients’ bedside.
Margaret Escamlla gave a simlar account of her work
experience with Bonham Escamlla testified that for approximtely
two and one half nonths, starting in July 1992, she worked part-tine
as a psychiatric nurse for Bonham and conducted psychiatric
eval uati ons of Bonham s nursing hone patients. Escamlla was stil
in college at the time, however, and had not obtained a degree.
Escam |l a stated that although she was not qualified to conduct the
eval uati ons, Bonham never acconpanied her to the nursing hones.
Bonhami nstead trai ned her to conpl ete the nursing eval uati ons using
an outline, and his book of diagnosis codes. Escam |l a further
testified that Bonhamdid not follow up on the nursing hone patients
as he represented he would and that, unbeknownst to her, he had
billed Medicare for the psychiatric evaluations she had conpl et ed.

2From March 1998 until June 1998, Robin Wster was hospital -
ized at the Psychiatric Institute of Forth Wrth and Medi cal Pl aza
hospi tal . Wester stated that during that entire period, Bonham
never provided her the 60 m nutes of individual psychotherapy, nor
the 60 mnutes of famly psychot herapy, for which he billed her
father’s insurer, Aetna. Regarding a 30-m nute nedici ne check for
whi ch Bonhambi |l ed Aetna, Wester stated that Bonham never treated
her for that period of tine. Mor eover, the group psychot herapy
sessions Wster attended were always conducted by therapists.
Wester clarified, however, that the tinme she spent with the
therapists was “usually very brief.” Wester’s father also
testified that the three famly psychotherapy sessions that he
attended with his daughter were each conducted by Bonhan s
t herapi sts. Bonham however, billed Aetna as if he had personally
conducted the sessions.

Any Lynn Kelty-Jacobs testified that during her stay at the
Psychiatric Institute of Forth Worth from Novenber 12, 1991 unti
Decenber of 1991, she only saw Bonham for three or four tines, in
increments of only 5 or 10 m nutes. Kelty-Jacobs further testified
t hat Bonham never provided her the 30 nor 45 to 50 m nutes of
i ndi vi dual psychot herapy for which he billed CHAMPUS. Finally,
Kelty-Jacobs stated that her nedical <charts included false
i nformati on--di agnoses for prescriptions that she had never taken,
and entries that falsely represented that she had been treated by
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established the existence of the mil fraud schenme beyond a
reasonabl e doubt.
(3)

The nunerous incidents of phantombilling also provided sone
evidence from which the jury could have reasonably inferred the
defendants’ guilt. On Sunday, Novenber 24, 1991, 38 of Bonham s
patients were collectively billed $7,150 in psychiatric treatnent,

al t hough Bonham was not scheduled to treat patients that day.
Next, on Novenber 25, 1991, 70 of Bonhanmis clinical patients were
charged for diagnostic psychiatric interviews and 45-mnute
psychot herapy sessions. The total armount billed was $13, 363. 00.
Agai n, there existed no proof, i.e., patients’ files, physician’s
notes, that the services were actually rendered. The testinony of

Bonham for several consecutive days in one week, several weeks in
a row

Leesa Jo Pavelka simlarly testified that during her
hospi talization at CPC OGak Bend Hospital fromQctober 5, 1992 until
Novenber 21, 1992, she hardly saw Bonhan nmaybe two or three tines.
Pavel ka had no recollection of attending the 20- nor 30-m nute
i ndi vi dual psychot herapy sessions with Bonham for which he billed
Medi cai d.

Kerri Springfield also denied receiving the psychiatric care
for which she and CHAMPUS were subsequently billed. Springfield
testified that during her three hospitalizations in the Mdica
Pl aza Hospital and the Huguley Hospital in 1991 and 1992, Bonham
never conducted fifteen weekly individual psychotherapy sessions
with her, and never nmade physician’s rounds to see her. At best,
Springfield saw Bonham once a week for fifteen mnutes. She had
daily encounters with his therapists, however. On Septenber 14,
1992, however, Bonham sent Springfield a bill totaling $6, 689. 31.
The invoice also showed that a claim for charges in excess of
$83, 000 had been submitted to CHAMPUS.,

Penny Schm dt offered a simlar account of her psychiatric
treat nent under Bonhanis care from February 19, 1992 to March 6
1992. Schm dt was al so a patient at Psychiatric Institute of Fort
Wrth., Schmdt testified that she saw Bonham maybe once or tw ce
wal king down the hall, and that he never provided her the
bi of eedback, nedi cati on checks, individual psychot herapy, and group
psychot herapy as listed in the CHAMPUS insurance claim  Schm dt
also stated that Bonham had not personally treated her as
represented in the physician’s notes included in her patient file.
Smthinstead testified that the individual and group psychot her apy
sessions she attended were conducted by Georgia WIIlianms, Bonham s
t her api st.
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t he governnent’s W t nesses made cl ear, however, t hat
notw t hst andi ng how Bul ger mani pul ated Bonham s appoi nt nent books
by varying the anount of tinme a patient would be seen, Bonham nor
his therapists could have treated that nunber of patients in one
wor ki ng day, and certainly could not have provided them45 m nutes
of psychot herapy. Finally, on Thanksgiving Day, in 1991, Bonham
vacationed in Cancun, Mexico. Although he admtted at trial that
he treated no patients this day, 20 of his patients were
col l ectively charged $3, 244 for individual psychotherapy sessions
al l egedly conducted by him
(4)

W next note that the governnent presented evidence to
corroborate each of the twenty-two substantive counts of mail
fraud. To establish that Bonham did not personally render the

medi cal services underlying each of the twenty-two counts of nai
fraud and ai di ng and abetting mail fraud, the governnent presented
proof, and, indeed, Bonham adm tted on cross-exam nation, that he
was actual ly out of town on particular dates that he was alleged to
have treated his patients.?® Additionally, for each of the twenty-
two counts, the governnent introduced: (1) the HCFA 1500 claimform
that Bonham submtted to Medicare, Medicaid, CHAMPUS, and the
private i nsurance conpani es; (2) the copies of the cancel ed checks
remtted to Bonhamin paynent on the clains; and (3) status reports
that item zed the psychiatric services that Bonhamal |l eged to have
provi ded his patients, the CPT codes Bonhamand Bul ger used t o nake
these representations, and the benefits paid by the insuring
entities.

Finally, representatives from Medi care, Medicaid, and CHAMPUS al
testified that under the federal regul ations applicable to each of
the twenty-two counts, Bonham and Bulger’s nethod of billing was
unl awf ul .

(5)

BWth respect to counts five and six, the evidence presented
at trial established that Bonham was in Washington, D.C, from
April 23-24, 1992. Li kewi se for counts seven, eight, and nine,
Bonhamwas in Tucson, Arizona, fromNovenber 5-7, 1992. Next, from
February 17-19, 1993, the dates relative to counts ten, eleven
twel ve, and thirteen, Bonhamvacati oned i n Al buquer que, New Mexi co.
For the remaining counts of mail fraud (counts fourteen through
twenty-two), for the period of March 16-19, 1993, Bonham was in
Cancun, Mexi co.
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Bar bar a Harvey, ! the Medi care representative, testifiedtothe
Medi care requl ations, as applied to mail fraud counts 1-2, 5-8,
10-11, 15-16, 18, 20-22. Harvey expl ained that when a physician
submts a claimto Medicare on the HCFA 1500 form the physician,
vis-a-vis his signature on the form has certified that he either
personal ly provided the nedical services for which the Medicare
claimwas submtted, or that he directly supervi sed t he performance
of that service by one of his enployees. Harvey also testified
that a physician’s (Bonham s) use of the CPT codes 90843 and 90844
on the HCFA 1500 form constituted an affirmative representation
that he personally spent the tinme indicated in the code treating
the patient. Harvey explained, however, that under the Medicare
regul ati ons, a physician--in this case, Bonham -coul d not
“personal |y provi de” psychotherapy to a patient froma tel ephone in
Cancun, Mexico; nor could Bonham fromMexico, “directly supervise”
psychot her apy sessions being conducted by therapists back in his
Texas clinics.

The defendants attenpted to respond to this damaging
testinony, by asking Harvey a series of questions on cross-

exam nation as to whether Medicare permtted Bonham to bill for
services perfornmed by his therapists or other enployees. Harvey
responded affirmatively in each instance but, in doing so,
explicitly enphasi zed t hat Bonhamwas nonet hel ess required t o abi de
by Medicare’ s billing regulations, i.e., that he personally provide
the services billed or that he neet the direct supervision
requi renent, or the incidental services requirenent. Har vey

further testified that with the exception of certain exclusions
under the guidelines not applicable here, the direct supervision
requi renment must be nmet with respect to every service provided by
a non- physi ci an.

Harvey next testified that to bill Medicare for services
provided “incident to” a physician’s services, the physician was
not required to be present in the roomwith the patient. |nstead,

Medi care regulations only required the physician (Bonham to be
present in the office suite when his enployees provided the
“Incidental” services. Harvey clarified, however, that the only
medi cal service she could qualify as being provided “incident to”
psychot herapy would be an injection given to the patient by the
physi ci an’s enpl oyee. In response to a hypot hetical question posed
by defense counsel, Harvey expounded even further on this concept:
an injection provided by a nurse is not provided “incident to” a
physician’s services if the physician is out of the office when the

YHarvey is the director of custoner support for the Medicare
di vision of Blue Cross and Blue Shield of Texas. Blue Cross and
Bl ue Shield adm ni sters the Medi care programin the state of Texas.
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nurse adm ni sters the shot, and, thus, the physician would not be
authorized to bill Medicare for the injection.

Next, Mary Ann Wal | ace®® interpreted the Medicaid regul ati ons,
as applied to counts 9, 12, 13, 14, 17, and 19. Wallace stated
that for the purposes of billing Medicaid for a physician’ s nedical
services, a physician was required to be physically present to
treat the patient. Wallace |ikewise testified that to lawfully be
rei mbursed fromMedi caid for psychot herapy bill ed under psychiatric
CPT code 90943, the physician (Bonhan) nust have personally
provi ded t he psychot herapy. Wallace further clarified that for the
purposes of billing Medicaid under code 90843, a physician is
permtted to have a staff person assist himduring the psychiatric
sessi on, but the physician, nonet hel ess, nust be physically present
in the room actually treating the patient. A physi ci an,
therefore, is not permtted to bill Medicaid under CPT code 90843
for psychotherapy provided by either a licensed vocational or
regi stered nurse. VWal |l ace did testify that under the Medicaid
gui del i nes a physician could arrange for “cover”—to have anot her
accredited, |icensed physician to provide psychotherapy to his
patients during his short-term absence. The absent physician was
required to indicate on the claim form that sonme other doctor
treated the patient. Wal | ace stated that Bonham made no such
representations in his Medicare claimforns.

Finally, Ruth Smth,® interpretedthe CHAMPUS r egul ati ons, and
testified to count three. Smth testified that CHAMPUS only pays
the clains for services of those health care professionals, i.e.,
physi ci ans, therapists, and nurses, who are listed as “authori zed
provi ders” under the CHAMPUS program ?’ CHAMPUS also permts
physicians to personally bill for nedical services rendered by
their therapists, provided that the therapists thenselves are

5\Wa| | ace is the nanager of the professional clains services
area of NHC wth Medicaid.

*Smth is a programintegrity specialist with the office of
CHAMPUS i n Aurora, Colorado.

"To becone an aut hori zed provider, an individual nust conplete

a CHAMPUS application, which certifies, inter alia, hi s
prof essional credentials, and that he is licensed to practice in
his state. | ndeed, physicians, physician’s assistants and

therapists are required to be certified and |licensed in the state
in which they practice to participate in the CHAMPUS program Once
a physician or therapist becones authorized under CHAMPUS, for
billing purposes, the physician or therapist is given a provider
nunber, which is generally the sanme as his tax identification or
soci al security nunber. [10 R 156].
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authorized to treat patients under the program |n such instances,
the physician is required to indicate on the HCFA 1500 form t hat
his therapists, not he, actually provided the nedical services
bill ed. Smth further testified that the claim form expressly
instructs the physician to indicate therein if “other providers”
have treated the patient. Smth testified, however, that according
to CHAMPUS records, none of Bonhanis nine therapists were
identified as authorized providers under the program Smth then
stated that if Bonham consistent with CHAMPUS regul ati ons, had
indicated on the CHAMPUS claim form that his therapists had
actual ly provi ded t he psychot herapy sessi on underlyi ng count 3, the
cl ai s woul d not have been honored. Smth simlarly testified that
i f Bonham had indicated to CHAMPUS that he was in New Mexico on
February 18, 1993, rather than his office suite, CHAMPUS woul d have
deni ed the clai nms for psychot herapy that Bonhamal | eged he provi ded
that day. The only service Smth could phantom as bei ng rendered
“Incident to” individual psychotherapy provided by Bonhamwoul d be
a nurse escorting a patient into the room Smth's testinony on
this point is telling.

| ndeed, we are of the view that this record literally speaks
volunmes with respect to Bonham and Bulger’s guilt, which fully
supports the jury' s verdict. In choosing anobng reasonable
constructions of this evidence, the jury properly rejected the
def endants’ theory of the case--that the psychiatric services for
which they billed Medicare, Medicaid, and CHAMPUS were, at all
times, provided under Bonhanmis direct personal supervision, and
that a |icensed physician treated Bonhanis patients in his absence.
Simlarly, the jury reasonably could have found inplausible
Bonhami s self-serving, and wuncorroborated testinony that he
honestly believed it was permssible to bill Medicaid, Medicare,
and CHAMPUS at a physician’s rate for the work of his nurses and
therapists, and that he contacted the federal agencies, who in
turn, verified the accuracy of his billing procedures.

(6)

Furthernore, we find that neither defendant has weakened the
strength of the evidence of their guilt by their argunents on
appeal. First, in arguing that the governnment presented varying
interpretations of the direct supervision requirenent, Bonham has
distorted the nature and content of the testinony of Smth, Roberta
Stellman, and Dr. Myron F. Wi ner. Smth testified only to the
general billing requirenents applicable to CHAMPUS and, in doing
so, offered no interpretation of the “direct supervision”
requi renment. The testinony that Bonham cites in support of his
argunent otherwi se only reinforces our conclusion here. W are
i kewi se convinced that Dr. Stellman testified to i ssues regarding
“cover” and nedical services provided “incident to” a physician’s
treatnent of a patient. These concepts, while relative, are
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nonet hel ess quite different fromnotion of “direct supervision,” a
di stinction that Bonham has attenpted to bl ur.

Wei ner did state, however, as Bonham argues on appeal, that
“direct supervision” by a physician neans that “the person does it
under your control —-not al ways under your observation, but certainly
reports very directly to you.” Notw thstanding, consistent with
our obligation to attribute all reasonable inferences from the
testinony in favor of the jury’ s judgnment of conviction, our task
here is not toviewthis statenent in isolation, but in conjunction
wth the whole of Weiner’'s testinony. |In doing so, we find that
Weiner’s interpretation of “direct supervision” is entirely
consistent with Harvey's earlier testinony that Bonham coul d not
provi de direct supervision to his therapists while he vacationed
out si de of Texas, specifically, in Cancun, Mexico. |In response to
a hypothetical question on the issue, Winer testified that the
“direct supervision” requirenent was not net where the physician’s
(Bonham s) nurse conducts psychiatric eval uations of nursing hone
patients while he is out of the state—-circunstances identical to
the facts of this appeal. Winer further explained that the absent
physician should not submt a claim for a nurse’ s evaluation,
m srepresenting it as his own; to do so would be to charge the
insurer for psychiatric care that the physician did not provide.

Thus, after viewing Winer’'s testinony in its proper light, we
cannot say t hat t he gover nnent present ed i nconsi st ent
interpretations of the “direct supervision” requirenent to the
jury. Bonham in parsing the above isolated statenment from

Wal | ace’ s testinony, has attenpted to manufacture a di screpancy in
the record that does not exist.

Second, in the light of the testinony of Bonhamis forner
enpl oyees and patients, as infornmed by the testinony of the
Medi care, Medicaid, and CHAMPUS representatives, Bonham s argunent
that he only had i nproper, rather than unlawful, billing practices
is frivolous. The lawin this circuit is entirely consistent with
the Second Circuit’s explicit pronouncenent that a physician's
del i berately m sl eadi ng use of a particular billing code in clains
submtted to Medicare supports crimnal fraud charges under 18
US C 8§ 1341 and 18 U.S.C. 287. Cf. Siddigi, 98 F.3d at 1428 to
Si dhu, 130 F. 3d at 647-49.

Final ly, Bonhami s assertion that his therapists fully provided
t he nmedi cal services for which he billed—an argunent, we add, not
supported by the evidence--does nothing to wundermine the
overwhel m ng case against him The truly relevant considerations
underlying Bonhamis convictions are not what services his
t herapi sts all egedly provided, but what nedical services Congress
through its legislation, and the agencies through inplenenting
regul ations, intended to pay for under Mdicare, Medicaid, and
CHAMPUS. Notably, the testinony of the representatives of federal
agencies was entirely consistent on this point: the governnent
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woul d not have know ngly conpensat ed Bonham at the rmuch hi gher fee
schedule applicable only to physician’s services for the
psychiatric treatnent purportedly provided by his therapists. This
testi nony, which stands uncontested on the record before us,
di sposes of Bonhanis final argunent—that the governnent failed to
show | oss fromthe fraud.

(7)

Bul ger argues that there exists no evidence that she actually
pl aced any of insurance clains underlying the 22 counts of nai
fraud in the United States mail. Even if we assunme her statenent
to be true, this fact does not warrant the reversal of her
convictions. To sustain a 8 1341 or § 1342 mail fraud conviction
the governnent need not establish that the defendant personally
sent the offending articles through the mail. United States V.
Manges, 110 F.3d 1162, 1169 (5th Cr. 1997), cert. denied, 118
S.C. 1675 (1998). \Were, as here, the mailing of the insurance
clains was an essential part of the defendants’ schene, it is
sufficient if the clains were sent either by a victim of the
schene, or an innocent third party Manges, 110 F.3d at 1169
(internal citations and quotations omtted). Bulger concedes in
her brief that several of Bonhamis unindicted enployees were
responsi ble for mailing the HCFA 1500 fornms on whi ch the fraudul ent
i nsurance clains were submtted. This concession is fatal to her

appeal. These individuals qualify as “innocent third parties” as
contenpl ated by Manges.
Ragan does also nothing to advance Bulger’s position. I n

Ragan, 24 F.3d at 659, the governnent conceded that the defendant
never personally entered the information on the fictitious trade
tickets underlying his convictions for eighteen counts of nail
fraud. Therefore, to sustain the convictions, we held that the
governnent had the burden of proving that the defendant was so
involved with the informati on being placed onto the trade tickets
by the third party that reasonabl e and fair-m nded nen woul d agree
t hat the defendant “caused” the fraudulent information to be to be
transmtted through the nmail. Id. (citing United States V.
Vont steen, 872 F. 2d 626, 628 (5th Gr. 1989). In United States v.
Hunphrey, 104 F.3d 65, 70 (5th Gr. 1997), cert. denied, 520 U S
1235 (1997) (citations omtted), we further expounded on this
prem se. W explained that if a defendant acts “with the know edge
that the use of the United States mail would followin the ordinary
course, or that the use of the mail was reasonably foreseeable,”
then she has “caused” an article to enter the United States mai
for the purposes of § 1341. |1d.

Appl yi ng Ragan, as infornmed by Hunphrey, we find there exists
sufficient proof that Bulger “caused” the fraudul ent insurance
clains to be placed in the mail. It is without dispute that the
pl acenent of the HCFA 1500 formin the mail provided the sol e neans
by which the defendants submtted, as well as recouped paynent on
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the fraudul ent insurance clains. Thus, from the evidence that
Bul ger instructed Bonhanmi s staff to bill the nursing hone patients’
using a specific CPT code, and that she routinely charged each
patient for a “set” of psychiatric services—information she |ater
instructed the staff to transferred to the HCFA 1550 forns--we find
that Bulger acted with the requisite know edge of a very
foreseeable, if not an obvious fact—the nmailing of the HCFA 1500
formwould follow in the ordinary course of the schene.
(8)

In sum the evidence supporting the jury's verdict 1is
overwhel m ng. Bonham and Bul ger’s convictions on the twenty-two
counts of mail fraud and aiding and abetting mail fraud are
therefore affirned.

|V
A

Bonham and Bul ger next argue that the sufficiency of the
evidence fails to support their conviction on count 26, conspiring
to commt nmail fraud and to submt a false claimto a federa
gover nnental agency. The ultimate points of contention between the
governnent and the defendants are: (1) whether the governnent net
its burden of establishing the existence of the conspiratorial
agreenent; and (2) whether the defendants commtted any overt acts
in furtherance of the agreenent.

B

To establish the existence of a mail fraud and fal se clains
conspiracy the governnent nust establish beyond a reasonabl e doubt:
(1) an agreenent between two or nore persons; (2) to conmt these
crinmes; and (3) an overt act commtted by one of the conspirators
in furtherance of the agreenent. [d. at 681-82.

Resolving all inferences and credibility determ nations from
the evidence in favor of the governnment, we hold that Bonham and
Bul ger’s concert of action in actively submtting false and
fraudulent clains to Medicaid, Medicare, and CHAMPUS provided
circunstantial evidence fromwhich the jury reasonably found the
exi stence of the mail fraud and fal se cl ai mconspiracy. See Sidhu,
130 F.3d at 648.

Next, we need only to refer to nmuch of the ground previously
covered in this appeal to hold that the governnent net its burden
of showing at |east one of the co-conspirator’s took an act in
furtherance of the conspiracy. See Sidhu, 130 at 658. Bonham
acted conplicitly inthe miil fraud and fal se cl ai mconspiracy when
he deliberately m sused the CPT codes to m srepresent the nature of
the psychiatric services provided his patients, the duration of
such services, and the fact that he never treated the patients.
Bonham also instructed his enployees to falsify information
contained in the patients’ progress notes, and the actual | ength of
the psychot herapy sessions they conducted. Mor eover, although
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further proof is unnecessary to sustain the defendants’
convi ctions, see Sidhu, 130 F. 3d at 649, (co-conspirator |iable for
reasonabl e foreseeable acts of her cohort), we further note that
Bul ger acted in furtherance of the conspiracy when she instructed
the office staff to add bogus charges to the patients’ accounts.
Bul ger also scheduled patients for 20-mnute psychotherapy
sessions, which she later billed as 45-m nute sessions. To be
sure, this case bears an uncanny resenblance the conspiracy for
whi ch the defendant psychiatrist and his office nanager were
convicted of in Sidhu, 130 F.3d at 647-50. Thus, we need not dwel |
on this issue further. W affirm Bonham and Bul ger’ s conspiracy
convi ction on count 26.
Vv
A
In his final argunent on appeal Bonham challenges the
sufficiency of the evidence supporting his conviction for one count
of submtting a false claimto a federal governnental agency and
aiding and abetting the submssion of a false claim Bonham
presses the sanme argunents here as he did in challenging his
convictions for the twenty-two counts of mail fraud.
B
To sustain Bonhami s conviction for filing a fal se clai munder
18 U.S.C. § 287, the government nust prove that: (1) a false or
fraudul ent clai mwas presented against the United States; (2) the
claimwas presented to a governnental agency; and (3) the def endant
knew that the claimwas false. Upton, 91 F.3d at 681. Bonhanis
conviction for aiding and abetting the subm ssion of a false claim
must be supported with sufficient evidence that Bonham (1)
voluntarily associated wth the crimnal enterprise; (2)
voluntarily participated in the venture; and (3) sought by
i ndependent action to nake the venture succeed. See Sidhu, 130
F.3d at 650 (citations omtted) (aiding and abetting mail fraud).
W are satisfied that the governnment presented evidence
sufficient to neet its burden of proof on each of the essential
el ements of these crines beyond a reasonable doubt. Count 24 of
the superceding indictnent alleged that Bonham know ngly and
Willfully submtted a false and fraudulent claimto CHAMPUS, an
agency of the United States, for nedical services purportedly
provided to Ceorgia Mlyszka. The evidence presented at trial
established that on February 25, 1993, Bonhamfiled a $1, 375 claim
wth CHAMPUS for psychiatric and rel ated nedi cal services that he
purportedly provided Malyszka from February 14-20, 1993. On
April 7, 1993, CHAMPUS paid Bonham $366 on the claim The record
shows, and Bonham concedes, however, that he did not personally
provide the nedical services clained for the dates of February
17-19, 1993, as he was in Al buquerque, New Mexi co. Smith, the
CHAMPUS representative, testified that if the governnent had known
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t hat Bonham was out of the state from February 14-20, 1993, the
gover nnent woul d have denied the claimas fal se.

Regarding the remaining dates listed in the CHAMPUS claim
Mal yszka testified that she was never treated by Bonham during her
February 1993, stay at the CPC Gak Bend Hospital. Malyszka stated
that she instead net with Betty Spai nhour daily, one of Bonhanis
t her api st s. Bonhami s appoi nt nent book supports this testinony.
The appoi ntnent book showed that Malyszka was scheduled for
45-m nut e psychot herapy sessions with Spai nhour on the 15, 16, 18,
and 19 of February 1993. Mal yszka was paired wth a second
t herapi st on February 17, 1993. Neither one of these therapists
were listed as authorized providers under the CHAMPUS program
however . Bonham therefore, was not lawfully entitled to be
rei mbursed for psychot her apy t hey purportedly provi ded.
Significantly, Mal yszka further testified that even her
psychot herapy sessions w th Spainhour only lasted five to ten
m nutes, and that the nultiple 45-m nute individual psychotherapy
sessions, the famly psychot herapy sessions, and the psychiatric
di agnostic interview, for which CHAMPUS rei nbursed Bonham never
occurred. Malyszka expl ained that prior to Bonhanis trial, she had
neither met nor spoken to the physician. I ncrimnatingly,
Mal yszka’s patient file contained progress notes signed by Bonham
which falsely represented that he conducted the 45-mnute
psychot her apy sessions for which he billed CHAMPUS.

In the light of the record before us, we are fully satisfied
that the jury properly rejected as untenabl e Bonhanis testinony
that he properly conplied with the CHAMPUS regulations in
submtting this claim W therefore affirm Bonhanis false claim
convi ction.

Vi

For the aforenentioned reasons, we AFFIRM each of the
def endants’ convictions and their respective sentences on all
count s.

AFFI RME D
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