IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10851

DOM NGO CANTU, JR.,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, Director,
Texas Departnment of Crimnal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(94- CV-1397-H)

August 18, 1999

Before JOLLY, WENER, EMLIO M GARZA, Crcuit Judges.
WENER, Circuit Judge.”’

I n his pre- AEDPA! quest for habeas corpus relief, Petitioner-
Appel  ant Dom ngo Cantu, Jr., asks us to grant a certificate of
probable cause (CPC) so that he can appeal from the district
court’s denial of habeas relief. Cantu insists that he has nade a
substantial show ng of the denial of a federal right, which he nust
do to our satisfaction if we are to grant a CPC Cantu has

specified errors in both the guilt-innocence and puni shnent phases

Pursuant to 5TH CGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GQR
R 47.5. 4.

. Anti-terrorismand Effective Death Penalty Act of 1996,
28 U.S.C. 8§ 2254 (1994 & Supp. 1998).



of his state court trial, in which he was convicted and sentenced
to death for the brutal rape and nmurder of a 94-year-old wonman. 2

From our exam nation of the records of Cantu’'s state and
federal court proceedings, viewed in light of the | egal argunents
advanced by able counsel in their appellate briefs and in their
argunents to this panel, we are satisfied that Cantu has failed to
denonstrate that the issues on which he bases his clainms of the
denial of federal rights are “debatable anong jurists of reason
that a court could resolve the issues [in a different manner]; or
that the questions are ‘adequate to deserve encouragenent to
proceed further.’”3 For the reasons briefly set forth bel ow,
therefore, we affirmthe district court’s dism ssal of his petition
for habeas relief and deny Cantu’s application for CPC

l.
FACTS AND PROCEEDI NGS

The hom ci de that occurred on June 25, 1988, during the course
of the aggravated sexual assault referred to above, led to the
August 26, 1988 indictnent of Cantu in Dallas County, Texas. He
was tried and convicted by a jury in late October 1988, and on
Novenber 1, 1988, the sane jury affirmatively answered the two
speci al sentencing i ssues under Article 37.071(b) of the Texas Code

of Crimnal Procedure, leading to inposition of the death penalty

2 The gruesone details of the crine are set forth in Cantu
v. State, 842 S.W2d 667, 674-76 (Tex. Crim App. 1992).

3 Barefoot v. Estelle, 463 U S. 880, 893 n.4 (1983)
(quoting Gordon v. WIlis, 516 F. Supp. 911, 913 (N.D. Ga. 1980))
(enphasis in Gordon).




by the state court. In June 1992, the Court of Crim nal Appeals of
Texas affirnmed Cantu’s convi cti on and sentence, and i n Sept enber of
t hat year denied rehearing. The United States Suprene Court denied
certiorari in June 1993.

Cantu instituted state habeas corpus proceedings in April
1994, and the Court of Crim nal Appeal s of Texas deni ed such reli ef
on the basis of the findings of fact and concl usions of |aw of the
trial court. After his execution was scheduled Cantu instituted
these proceedings in federal district court, which stayed the
execution. The district court considered the recommendati on of the
magi strate judge as well as Cantu’ s objections, then adopted the
former. Cantu tinely filed a notice of appeal and applied to the
district court for a CPC, which was deni ed sone ten days later. He
now applies to us for a CPC to appeal the district court’s denial
of habeas relief.

1.
ANALYSI S

A. Qi lt-1 nnocence Phase

Presumably in light of the plethora of evidence of guilt,
Cantu has not chal | enged the sufficiency of the evidence supporting
his conviction. Rather, he ties his insistence that he has nade a
substantial showi ng of the denial of a federal right in the guilt-
i nnocence phase to allegedly reversible errors in his trial court’s
conduct of the jury trial. We address in turn each of those

al | egati ons.



1. Bat son d ai nf

Cantu asserts that a Batson Equal Protection C ause violation
occurred when the state trial court allowed the prosecution to use
a perenptory challenge to exclude venireperson Sanchez, an
Hi spanic, fromthe jury. |In proffering race-neutral reasons for
that perenptory challenge, the prosecution listed seven® and
expressed reliance on the cunul ative effect of all those reasons.
The trial court credited the totality of those reasons as well as
Ms. Sanchez’s questionnaire and the court’s observation of her
deneanor when responding to voir dire questions, and found the
prosecution’s position credible.® |In response to Cantu’s conpl ai nt
t hat ot her unchal | enged venirepersons had sone of the sane traits
as ascribed to Ms. Sanchez, the prosecution noted —and the court
accepted —that none had all seven traits and thus did not have
the sane totality of circunstances. We perceive no substantia
showing of the denial of a federal right in the trial court’s
di sposition of Cantu’s Batson objection to the state’'s perenptory
chal l enge to selecting Ms. Sanchez.

2. Deni al of Chall enge for Cause

The trial court denied Cantu’ s chall enge of venireperson
Jennings for cause based on his response to questions regarding
proof of each elenent of the offense beyond a reasonabl e doubt.

When the trial court denied Cantu’s cause challenge he still had

4 Bat son v. Kentucky, 476 U. S. 79 (1986).

5 See Cantu, 842 S.W2d at 688.
6 ld. at n. 16.



unused perenptory challenges, yet he did not expend one on
Jenni ngs. Under Texas law, this failure constituted procedura
default by Cantu, eschew ng preservation of the alleged error.” To
obtain federal habeas review under prescribed circunstances —
state procedural default coupled wth refusal of the state courts
to review his constitutional claim for one — Cantu nust
denonstrate both cause and prejudice. Having failed to assert and
prove either prong of the applicable test,® Cantu's claim of
reversible trial <court error in its ruling on the Jennings
challenge is procedurally barred in federal court.® Even if that
were not so, however, Cantu’'s claimwould fail onits nerits. CQur
review of the voir dire of Jennings by counsel for both parties and
by the court satisfies us that the court did not err in concluding
t hat Jennings’ s views woul d not prevent or substantially inpair his
performance of the duties of a juror pursuant to his oath and the
instructions of the court. This entitles the trial court’s
conclusion to that effect, and the factual determ nations on which
it is grounded, to a presunption of correctness.

3. Prosecution’s Chall enge for Cause

When the prosecution challenged venireperson Holloway for

cause in light of this potential juror’s voir dire testinony

! ld. at 682-83.

8 Murray v. Carrier, 477 U. S. 478, 485 (1986); Wi nwi ght
V. kes, 433 U S. 72, 87 (1977).

9 Carrier, 477 U S. at 485; Sykes 433 U. S. at 87.
10 28 U.S.C. § 2254(d) (Supp. 1998).
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regarding the requirenent that the state prove its case beyond a
reasonable doubt, the trial court granted the challenge over
Cantu’ s objection. The gravanen of the state’'s chall enge was
Hol | oway’ s assertion that she would require proof to an absolute
certainty, which the prosecution correctly classified as a nore
stringent burden than beyond a reasonabl e doubt. A reading of al
the questions propounded to Holloway by the prosecution, the
defense, and the court discloses sone answers that, when read out
of context, are facially inconsistent and susceptible of
interpretation of her acceptance of the appropriate | evel of proof.
When the entire colloquy is read in context, however, the tria
court’s ruling conmes across as clearly irreversible. W need | ook
no further than the final exchange between the court and Hol | onway
to be convinced that its grant of the prosecution’s chall enge for
cause was not erroneous, particularly when viewed under the
presunption of correctness of 8§ 2254(d):

Q And all | need to know fromyou, very sinply is, in

a death penalty case, which would you require, proof

beyond a reasonable doubt, which is what the |aw

requires, or would you require, since it is a death

penal ty case, absol ute certainty, proved beyond any doubt

what soever ?

A | would require absolute certainty. !

B. Puni shnment Phase

1 Cantu v. State, 842 S.W2d 667, 681 (Tex. Crim App
1992) .




Cantu nmounts a stereotypical punishnment phase chall enge by
asserting that the Texas statutory death penalty issues —
del i berateness and probability of future violence? — were
constitutionally inadequate to allowthe jury fully to reflect any
mtigating value of Cantu’s voluntary intoxication at the tine of
t he of fense, which m ght have produced tenporary i nsanity, or of his
hi story of substance abuse. In addition to being instructed to
answer the questions regardi ng the special issues of deliberateness
and future violence, the jury was properly instructed on deciding
the weight and credibility to give mtigating evidence and,
specifically, on the consideration of tenporary insanity and
vol untary i ntoxi cati on —and their definitions —in the sentencing
calculus. Qur review of the pertinent portions of the record on
these matters denonstrates beyond cavil that the jury was able to
gi ve adequate mtigating effect to evidence of Cantu’s intoxication,
possibility of tenporary insanity, and any aspect of his character,
subst ance abuse record, and other circunstances advanced by Cantu
in support of his request for a sentence | ess than death. Assum ng
W t hout deci di ng that intoxication, and tenporary insanity resulting
therefrom are constitutionally relevant mtigating factors, nothing
inthe jury instructions can be construed to have prevented the jury
fromgiving mtigating effect to Cantu’s drunken state, his history
of substance abuse, or any other purportedly mtigating evidence

adduced on his behal f.

12 Tex. Crim P. Code Ann. 8 37.071(b) (West 1981 & Supp
1999) .



We perceive no violation of the Ei ghth Arendnent in the conduct
of the punishnment phase of Cantu's trial.'® Moreover, for whatever
confort it may provide, Cantu should know that even if we had
concluded that there was sone deficiency in the instructions and
presentation of the proffered mtigating evidence that prevented or
inhibited full application of its effects by the jury, we would hold
any such error to be harm ess. The value of the evidence of Cantu’s
i ntoxication and history of substance abuse so pales in conparison
to the egregi ousness of the crine and the plethora of punishnent
phase evidence supporting the death penalty that any deficiency
affecting the jury's ability to give effect to such mtigating
evi dence woul d have been entirely harnl ess.

L1l
CONCLUSI ON

We are conpletely satisfied that the district court commtted
no reversible error in denying habeas relief to Cantu or refusing
to grant hima CPC. W therefore affirmall rulings of that court,
and for the foregoing reasons, decline to issue Cantu a CPC.

AFFI RVED; CPC DEN ED

13 For Cantu to prevail on the basis for which his chall enge
tothe mtigating effect aspect of the punishnent phase i s asserted
woul d require the application of a newrule of law, which in turn
woul d require the kind of retroactive application that is barred by
Teaque v. lLane, 489 U. S. 288, 310 (1989).
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