IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10930
Summary Cal endar

LARRY LEONARD HERRON
Pl ai ntiff-Appellant,
vVer sus
K.D. WTT,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Northern District of Texas
USDC No. 4:97-CV-363-Y

, ~January 16, 1998
Bef ore DUHE, DeMOSS, and DENNI'S, Circuit Judges.
PER CURI AM *

Texas state prisoner, Larry Leonard Herron, No. 453094,
appeal s the district court’s dism ssal as frivolous of his 42
U S C 8§ 1983 action against Texas patrolman K. D. Wtt. The
district court dismssed Herron’s action w thout conducting a
Spears™ hearing or providing Herron with a questionnaire.

Herron’s allegation that Wtt rammed the rear of Herron's

vehicle could, through a Spears hearing or a questionnaire,

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Spears v. McCotter, 766 F.2d 179, 181 (5th Cir. 1985).
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present a nonfrivolous 8§ 1983 claim See Checki v. Wbb, 785

F.2d 534, 538 (5th Gr. 1986)(officer’s intentional m suse of
vehicle could constitute a 8 1983 claim. The district court
therefore abused its discretion and prematurely di sm ssed
Herron’s conpl aint without affording himthe opportunity to

devel op his factual allegations. See Eason v. Thaler, 14 F.3d 8,

9-10 (5th Cr. 1994). The district court’s dismssal of Herron’'s
conplaint as frivolous is VACATED, and this case is REMANDED f or
further proceedings.

We consider Herron’s Eighth Arendnent clains di sm ssed by
the district court but not raised on appeal waived, and we refuse

to address his clains alleged for the first tine to this court.

United States v. Val di osera-Godinez, 932 F.2d 1093, 1099 (5th

Cr. 1991); Gabel v. Lynbaugh, 835 F.2d 124, 125 (5th Cr. 1988).

Accordingly, Herron’s notions to supplenent his appeal with new
clains, to correct mstakes in the supplenent, and to add new
evi dence to the suppl enent are DEN ED

VACATED and REMANDED.



