UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11046

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

UNDRELL ANMBROSE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(3:97-CR-SS-T- 23)

Sept enber 21, 1998
Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM *

Undrell Anbrose appeals his guilty plea conviction for
di stribution of cocaine base. W affirm
FACTS AND DI STRI CT COURT PROCEEDI NGS
A 47-count i ndi ct nent charged Anbrose and nunerous
codefendants with a variety of drug-trafficking offenses. Anbrose

was charged wth conspiracy to distribute cocaine base and two

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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counts of distribution of cocaine base.

On June 16, 1997, the norning trial was set to begin, Anbrose
pl eaded guilty to one of the distribution charges (violation of 21
US C § 841(a)(1l)), pursuant to a witten plea agreenent. The
charge, as indicted, included the allegation that the sale took
place in the vicinity of a school, but that aspect of the count was
deleted at the guilty plea hearing.

The factual resune, signed by Anbrose and submtted i n support
of the plea, recited:

On Novenber 21, 1996[,] an undercover officer and co-

def endant Chandra Pye travel ed fromlLeonard, Texas[,] to

Geenville, Texas. Once they arrived they went to 1123

O Neal Street. Pye went inside the residence, and a

short tinme later the defendant, UNDRELL AMBROSE|, ]

arrived. The two then negotiated for the purchase of

crack cocai ne. The defendant retrieved crack cocai ne out

of the trunk of another vehicle and gave t he cocai ne base

to Pye. Pye in turn distributed the cocai ne base to an
under cover officer.

According to the witten plea agreenent, there was no
agreenent as to what the sentence wll be.” In a handwritten
footnote, the Governnent stated that it “reconmends t hat any period
of incarceration does not exceed 3 years,” but noted that “[a]ll
parties agree that this recommendation is not binding on the
court.” Anbrose acknow edged that “this plea agreenent does not
create any right to be sentenced within, or below any particular
puni shment range.” Further, the agreenent stated that Anbrose
“shal | cooperate with the Governnent, by giving truthful

and conplete information and/or testinony concerning
[his] participation in and know edge of crimnal

activities. . . . A Mtion for Dowward Departure under
[US.S.G 8§ 5K1.1 may be filed by the governnent if, and
only if, in the sole discretion of the United States
Attorney . . ., it is determned that [Anbrose] has
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rendered substantial assistance to the governnent inits
i nvestigation and prosecution of others.”

At the guilty plea hearing, the Governnent reiterated its
recomendation that any period of incarceration not exceed three
years. Anbrose acknow edged that he had read the plea agreenent,
discussed it with his attorney and that nobody had prom sed him
anyt hing ot her than what was in the plea agreenent.

On July 11, 1997, Anbrose filed a notion to withdraw his
guilty plea, alleging that Assistant United States Attorney
Jarrett lied to him on the norning of the plea, stating that
codef endants Jam e Perki ns and Rodney Tayl or woul d testify agai nst
Anbr ose when they had no intention of doing so. Anbrose attached
affidavits from Perkins and Taylor to support the allegations in
t he noti on.

On Septenber 11, 1997, the district court conducted a hearing,
denied the notion and proceeded imediately with the sentencing
hearing. The district court sua sponte assessed an increase for
obstruction of justice based on a finding that Anbrose conmtted
perjury at the hearing on his notion to withdraw his plea when he
testified that he was innocent. Anbrose was sentenced to 136
months in prison and three years of supervised rel ease.

DENI AL OF MOTI ON TO W THDRAW GUI LTY PLEA

Adistrict court may allowa guilty plea to be withdrawn prior
to sentencing upon the showing of “any fair and just reason.”
FED. R CRiM P. 32(d). W will reverse the denial of a notion to
wthdrawa guilty plea only for abuse of discretion. United States
v. Gaitan, 954 F.2d 1005 (5th Cr. 1992).
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Seven factors guide the decision to grant or deny such a

nmot i on:

(1) whet her the defendant has asserted his i nnocence; (2)
whet her w t hdrawal woul d prejudice the Governnent; (3)
whet her the defendant delayed in filing the notion and,
if so, the reason for the delay; (4) whether w thdrawal
woul d substantially i nconveni ence the court; (5) whether
adequate assistance of counsel was available to the
defendant; (6) whether his plea was knowing and
voluntary; and (7) whether wthdrawal would waste
judicial resources.

United States v. Badger, 925 F.2d 101, 104 (5th Cr. 1991)(citing
United States v. Carr, 740 F.2d 339, 343-44 (5th Gr. 1984)(the

“Carr factors”). No single factor or conbination of factors
mandates a particular result. |Instead, the district court should
make its determ nation based on the totality of circunstances. |d.

Anbrose contends that the district court abused its discretion
by denying his notion to withdraw his guilty plea because each of
the seven factors cited in United States v. Carr favor w thdrawal
in his case.

(1) Wether the defendant has asserted his innocence

At the hearing on his withdrawal notion, Anbrose deni ed under
oath selling cocaine to Chandra Pye on Novenber 21, 1996. This was
the sanme conduct, alleged in Count 20, to which he had earlier
pl eaded guilty under oath. The district court, after hearing
Anbrose’ s testinony, as well as various other fact witnesses call ed
by the governnent, determned that “M. Anbrose testified
truthfully in June [at the guilty plea hearing] and perjured
hi msel f today.”

This court has held that a defendant’'s assertion of actual



i nnocence is insufficient to support a plea w thdrawal under Carr
in the absence of evidence to support the assertion, since a
contrary rul e woul d grant the defendant an i nappropriate ability to
reverse his decision to plead guilty. United States v. Bond, 87
F.3d 695, 701 (5th Gr. 1996). Because there was no evidence to
support his assertion of innocence, this factor wei ghed in favor of
t he Governnent, as the district court found.
(2) Whether wi thdrawal would prejudice the Governnent

The governnent asserted below that it would be prejudiced if
w thdrawal were granted since it had expended “tine, effort and
money . . . and released all of the w tnesses and nuch of the
evidence is no longer available.” The district court determ ned
that the Governnent would not be prejudiced but would suffer only
m nor inconvenience if the case proceeded to trial, because the
Gover nnent had been able to marshal several witnesses to testify
agai nst Anbrose on short notice at the plea wthdrawal hearing.
There is nothing in the record or in the positions of the parties
on appeal that call this ruling into question. This second factor
therefore weighs in favor of allowi ng the wthdrawal.
(3) Wether the defendant delayed in filing the notion

Anbrose filed his notion to withdraw his guilty plea 25 days
after the plea was entered. In Carr, this court held that a 22-day
del ay was excessive. Carr, 740 F.2d at 345. However, in Carr, the
motion to withdraw was filed only three days before sentencing
| d. I n Anbrose’ s case, sentencing was not schedul ed until al nost

two nonths later. The district court did not nention this factor



inits ruling. However, the Governnent concedes that Anbrose did
not unduly delay filing his withdrawal notion. This factor wei ghs
in favor of Anbrose.
(4) Wether w thdrawal woul d i nconveni ence the court

The district court indicated that it had “no problem being
i nconveni enced” by the withdrawal. Anbrose argues that the court’s
| anguage anounted to a ruling that no substantial inconvenience
would inure to the court if Anbrose was allowed to wthdraw his
guilty plea. The Governnent argues that the court’s later finding
concerning Anbrose’'s qguilt inplies that the court would be
i nconveni enced by a plea wthdrawal because Anbrose was guilty.
However, the court made no finding of inconvenience and because
there is no information in the record about the court’s schedul e,
we have no basis on which to find that a wthdrawal would
i nconveni ence the court. This factor weighs in favor of Anbrose.
(5) Whet her Anbrose had adequat e assi stance of counsel

The district court determ ned that Anbrose had received cl ose
assi stance of counsel. Anbrose now takes the position that he did
not have adequate assistance of counsel because the Governnent
m srepresented the truth to his attorney. He argues that when the
Governnent failed to provide truthful information to his counse
concerning the availability of governnent w tnesses, it prevented
his counsel fromrendering effective assistance. Anbrose nade no
such argunment in the district court. G ven the evidence in the
record supporting the district court’s finding and Anbrose’s

failure to argue his appellate theory below, we will not disturb



the district court’s finding that this factor favors the
Gover nnent .
(6) Wiether the plea was knowi ng and vol untary

Because a qguilty plea involves the waiver of several
constitutional rights, it nust be mde intelligently and
voluntarily. Boykin v. Al abama, 395 U. S. 238, 242-44 (1969). W
review the voluntariness of a defendant’s qguilty plea de novo
United States v. Amaya, 111 F.3d 386, 388 (5th Gr. 1997).

A situation in which a defendant is induced by deception or
m srepresentation to enter a plea of guilty does not neet the
standard of voluntariness articulated by the Suprenme Court and
renders the resulting plea involuntary. See id. at 389.

I n denying Anbrose’s notion to wthdraw his guilty plea, the
district court stated that “[t]he question . . . is did the
gover nnment overreach in | eadi ng [ Anbrose] to believe that w tnesses
Wil testify in the case when the probability of their testinony
was remote.” The court continued:

The court does believe that the prosecution did attenpt

to, and quite possibly did create an atnosphere that
woul d pray [sic] on the mnd of the defendant that was

going to trial. | certainly do not condone the
governnment’s indicating that it is calling wtnesses that
it really had no actual probability to call, as there is

no testinony that any agreenent had been nmade with the
W tnesses for their testinony, nor that their attorneys
had ever agreed that they should testify in the case. So
| do not condone the actions of the prosecutor in this
case in that respect.

However, the district court noted that it was not unusual for
defendants to decide to plead guilty on the day of trial. Further,

the two witnesses who had been added to the list were not directly



involved in the count to which Anbrose pleaded guilty, while two
other available wtnesses -- Chandra Pye and the confidential
informant referenced in the factual resune -- had testified in an
earlier trial in which Anbrose’s co-defendants were convicted.
This led the district court to conclude that the two additiona
W tnesses did not produce an overwhel mng conpulsion for the
def endant to plead guilty when ot herwi se he woul d not have done so.
The court al so considered the evidence offered at the hearing and
concluded that Anbrose was in fact quilty. Based on these
conclusions, the district court held that Anbrose’s guilty pl ea was
entered “freely, voluntarily and intelligently.”

Like the district court, we are concerned by the prosecution’s
overreachi ng. However, we agree wth the district court’s
concl usions regardi ng the probable effect of the tactic.

We therefore conclude that this factor weighs in favor of the
Gover nnent .

(7) Whether wi thdrawal woul d waste judicial resources

The district made no finding on this factor except to say that
exonerating innocent defendants is never a waste of judicial
resources. The Governnent argues that, because the district court
concl uded that Anbrose was in fact guilty, we should concl ude that
further proceedings would waste judicial resources. However, we
conclude that this factor is neutral and does not weigh in favor of

ei ther party.

CONCLUSI ON



Three of the seven Carr factors weigh in favor of Anbrose,
three weigh in favor of the Governnent, and one is neutral.
Although it is a close question, we cannot say that the district
court abused its discretion in denying Anbrose’s notion to w thdraw
his guilty plea. Further, we find the other issues raised by
Anbr ose on appeal are without nerit. W therefore affirmAnbrose’s
convi ction and sentence.

AFF| RMED.



