UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11211
Summary Cal endar

Jean Frantz BAZI LE,
Pl ai ntiff-Appellant,

VERSUS
AT&T- BELL LABORATORI ES, INC. al/k/a AT&T M CRCELECTRONI CS, and

LUCENT TECHNOLOG ES, | NC.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(3: 96- CV- 2652- Q)

April 20, 1998

Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM ~

The Plaintiff, Jean Frantz Bazile, sued the Defendant, Lucent
Technol ogies (“Lucent”), the successor in interest to AT&T-Bell
Laboratories, alleging, inter alia, that Lucent discrimnated

against himin violation of the Arericans with Disabilities Act

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



(“ADA"), 42 U.S.C. §8 12101. The Plaintiff appeals froman order of
the district court granting the Defendant’s Mtion for Summary
Judgnent. After reviewing the briefs and the rel evant portions of
the record on appeal, we affirmthe district court.

| .

The Plaintiff, Jean Frantz Bazile, worked as an engi neer for
Lucent in its Power Systens Division from 1980 wuntil his
termnation in February, 1995. After being di agnosed with a maj or
depressive condition, Bazile was hospitalized in 1988 and 1989.
Bazile returned to work under outpatient care from his
psychi atri st.

In 1990, Lucent transferred Bazile to Mesquite, Texas, where
he worked under the supervision of Richard M Hunt. Under Hunt,
Bazile was allowed to work a flexible time schedul e because of
difficulties associated wth insormmia. |n 1991, Hal Babitch took
over as Bazile’'s supervisor. Babitch infornmed Bazile that he woul d
no |l onger be allowed to work a fl exible schedule. Bazile suffered
a relapse of depression in April 1993 and, as a result, took a
thirty-three day | eave of absence. Bazile took an additional |eave
of absence in March 1994. The plaintiff returned to work, but took
anot her extended |eave of absence on June 28, 1994. Bazil e
returned to work for two days in August 1994, before he went on
| eave agai n. Bazil e contends that the rel apses were caused by
Babitch who refused to allow a flexible wirk schedul e despite the

Plaintiff’'s insomia, refused to transfer Bazile to Florida,



harassed Bazile for his absences, and wote a poor evaluation of
Bazile which resulted in his denotion

In Septenber 1994, while still on leave, Bazile noved to
Florida to join his wife and children who had noved there in
August. On January 10, 1995, Bazile returned to work, but again
returned to Florida tw days |later. Bazile’'s personal
psychiatrist, Dr. Pierre Andre, sent a letter to Lucent on January
16, 1995, indicating that Bazile was too enotionally unstable to
return to work in Texas away fromhis famly. Lucent arranged for
an i ndependent psychiatric exam nation, by Dr. Ron Kurlander, who
opined that Bazile was well enough to resune his job and that
Bazile was trying to manipulate the conpany to transfer himto
Fl ori da. As a result of the independent exam nation, Lucent
informed Bazile by |etter dated January 31, 1995, that if he failed
to return to work or fill out the necessary Famly and Medica

Leave Act (“FM.A’) fornms by February 6, 1995 he would be

termnated. Bazile failed to return to work or fill out the FMLA
forms by February 6th. Consequently, Lucent termnated his
enpl oynent and | eave benefits. After Bazile's termnation, he

applied for and received social security disability benefits.
1.

Bazile is judicially estopped from claimng that he is a
“qualifiedindividual witha disability.” The application for or
receipt of social security disability benefits <creates a
“rebuttable presunption that the clainmant or recipient of such

benefits is judicially estopped from asserting that he is a



‘qualified individual with a disability.”” Ceveland v. Policy
Mgnt. Systens Corp., 120 F. 3d 513, 518 (5th Cr. 1997). |In order
to rebut the presunption of judicial estoppel, the plaintiff nust
present credi ble, adm ssi bl e evidence sufficient to showthat, even
t hough he may be di sabled for purposes of social security, he is
otherwi se qualified to performthe essential functions of the job
with a reasonabl e accommodation. See C eveland, 120 F.3d at 518.

Bazile has failed to create a factual dispute regarding
whether he is otherwise qualified to perform the essential

functions of his job wth a reasonable acconmodation. The

Plaintiff’s personal psychiatrist continues to opine that Bazile

cannot return to work. “An essential elenent of any . . . job is
an ability to appear for work . . . and to conplete tasks within a
reasonable period of tinme.” Rogers Vv. International Marine

Termnals, Inc., 87 F.3d 755, 759 (5th Gr. 1996)(quoting Carr v.
Reno, 23 F.3d 525, 530 (D.C. Gr. 1994)). As Bazile' s doctor has
not released himto work in Texas and he is unable to return to
work for anindefinite period of tinme, the plaintiff cannot perform
the essential function of appearing for work.

Moreover, Bazile cannot denonstrate that Lucent could
reasonably accommodate his disability. Bazile contends that Lucent
shoul d have nmade the foll owi ng accommopdations for his disability:
(1) additional leave tinme, (2) flexible work schedule, and (3)
transfer to Florida. First, allowi ng Bazile additional |eave tine
is not a reasonable accommobdati on. As we stated in Rogers,

“Nothing in the text of the reasonable accommbdati on provision



requires an enployer to wait an indefinite period for an
accommodation to achieve its intended effect. . . .[R]easonable
accommodati on does not require [an enployer] to wait indefinitely
for [the enployee's] nedical conditions to be corrected.” 1d. at
760 (quoting Myers v. Hose, 50 F.3d 278, 283 (4th G r.1995))
Bazile worked only four days from June 28, 1994 wuntil his
termnation on February 6, 1995. The Plaintiff has not produced
summary judgnent evidence that allowing the accommopdation of
additional |eave tine would enable himto perform the essenti al
function of appearing for work. Furthernore, the acconmodati ons of
flex time and a transfer to Florida, even if reasonable, would not
enable Bazile to perform the essential functions of his job.
Al t hough these acconmmopdations may mtigate the effects of Bazile's
insomia, the evidence does not show that these accommopdati ons
woul d enable the Plaintiff to appear for work. Consequent | vy,
Bazile failed to raise a genuine issue regardi ng whether Lucent
coul d have reasonably accommodated his disability.

The plaintiff contends that the district court should have
permtted him to present evidence rebutting the presunption of
estoppel, enunciated in Ceveland v. Policy Mnagenent Systens
Corp. In Ceveland, the court clarified the relationship between
the ADA and the Social Security Act. The C evel and opinion was
rel eased one nonth prior to the district court’s grant of summary
judgnent for the Defendant. Bazile had an opportunity to rebut the
presunption of judicial estoppel through a notion for |eave to

anend his response to summary judgnent, but failed to do so.



Consequently, the district court did not err by granting sunmmary
j udgnent .

For the foregoing reasons, the district court’s grant of
summary judgnent for Lucent Technol ogies is

AFF| RMED.



