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PER CURI AM *

For Roseller Franco’s challenge to his conviction for
conspiracy to commt mil fraud, primarily at issue are the
district court’s comments on the evidence and its criticisns of
def ense counsel. We AFFI RM

| .

Fi fteen persons and Franco, who served as office manager for
two | aw of fices, were indicted for conspiracy to comnmt mail fraud,
in violation of 18 U S.C. § 371, and for conspiracy to |aunder

money, in violation of 18 U S. C 8§ 1956(h). Because all of

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Franco’ s co-defendants were either fugitives or pleaded guilty, the
case proceeded to trial solely against Franco.

At trial, the Governnment presented evidence of Franco's
participation in a schenme in which runners recruited “victins” to
participate in staged autonobile accidents; nedical providers
generated fal se nedical records and bills for the “victins”; |aw
of fi ce personnel, including Franco, used the fal se nedical records
and bills to nmake cl ai ns agai nst i nsurance conpani es on behal f of
the “victins”; proceeds from settlenents were divided anong the
participants in the schene; and the nedical clinics and | aw of fi ces
made a second round of Kkickback paynents to investors who had
financed the schene.

Franco testified. He admtted filing insurance cl ai ns, naking
cash paynents to runners, and payi ng and receiving ki ckbacks, but
deni ed knowi ng either that the accidents were staged or that the
clainms were fraudul ent.

The jury convicted Franco for conspiracy to commt mail fraud,
but acquitted him on the noney |aundering conspiracy charge.
Franco was sentenced, inter alia, to 60 nonths inprisonnent and was
ordered to pay approximately $2.7 mllion in restitution.

.

Franco mai ntains that the district court violated its duty to
conduct the trial inpartially; that it erred by refusing his
requested instruction on reasonable doubt; and that a Governnent
W tness’ testinmony should have been suppressed because it was

obtained in violation of 18 U S.C. 8§ 201(c)(2).



A

Franco, represented by the Federal Public Defender on appeal,
charges that the district judge deprived himof a fair trial by
unfairly criticizing Franco' s retained trial counsel, Raynond Jobe,
and by inproperly commenting on the evidence in the jury’'s
presence. Asserting that such comments and criticisns unfairly
prejudi ced his defense, he points to the initially deadl ocked jury
as denonstrating that the Governnent’s proof was not overwhel m ng.

The Governnent counters that Jobe’s disruptive conduct
(repeated refusal to follow the district court’s instructions,
i nappropriate and unfair coments in the presence of the jury,
unnecessarily formal and tine-consum ng objections, and use of
di si ngenuous tactics to confuse the jury) necessitated the court’s
actions in order the control the courtroom that the comments on
the evidence were legitimte and appropriate to avoid unnecessary
confusion of the jury <caused by Jobe's inappropriate and
unpr of essi onal tactics; and that Franco was not prejudi ced, because
the court’s comments were directed at Jobe, not Franco.

Federal district judges “have wi de discretion with respect to
the tone and tenpo of proceedi ngs before them they are ‘not nere
nmoderators or hosts at a synposium”. United States v. Adkins, 741
F.2d 744, 747 (5th Gr. 1984) (quoting United States v. Perez, 651
F.2d 268, 271 (5th Cir. 1981)), cert. denied, 471 U.S. 1053 (1985).

The trial judge has a duty to conduct the

trial carefully, patiently, and inpartially.
He nust be above even the appearance of being

partial to the prosecution. On the other
hand, a federal judge is not a nere noderator
of proceedi ngs. He is a comon |aw judge
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having that authority historically exercised

by judges in the comon |aw process. He nmay

comrent on the evidence, may  question

W tnesses and elicit facts not yet adduced or

clarify those previously presented, and may

mai ntain the pace of the trial by interrupting

or «cutting off counsel as a mtter of

di scretion. Only when the judge’s conduct

strays from neutrality 1is the defendant

thereby denied a constitutionally fair trial.
ld. at 747-48 (footnotes omtted) (quoting More v. United States,
598 F. 2d 439, 442 (5th Gr. 1979)). And, “even if the trial judge
does commt error in such a respect, the conplaining party nust
prove that the error was substantial and that it prejudiced his
case”. |d. at 748; see also United States v. Lance, 853 F.2d 1177,
1182 (5th Cr. 1988).

Franco | i sts what he considers “the nore egregi ous exanpl es of
the trial judge s remarks”. W address each; but, of course, “in
determning whether a trial judge overstepped the bounds of
accept abl e conduct-that is, violated his duty to conduct the trial
inpartially-we nust view the proceedings as a whole”. | d.
(internal quotation marks and citation omtted).

1
a.

First, Franco conplains that his counsel’s insistence on
obtaining rulings on objections antagonized and irritated the
district judge, resulting in his criticizing counsel in the
presence of the jury. Franco quotes the follow ng coll oquy:

MR JOBE: | object to the Court’s
coments respectfully.

THE COURT: Fi ne. The record is clear,
but just nove ahead.



MR. JOBE: | apol ogi ze. | respectfully
object to the Court’s coment as a comment on
the weight of the evidence. Wuld ask for a
ruling respectfully on that objection.

THE COURT: No. You know you nust not
practice in federal court. You don’'t have to

ask. The rulings are automati c. VWhat |’ ve
done, your record is clear and you' ve got a
record, and you can appeal on it. You don’'t

have to nmake those kind of objections. This
isn't state court. Just proceed.

MR JOBE: Your Honor --

THE COURT: WII you ask the questions,
pl ease, M. Jobe?

MR, JOBE: Your Honor, |I’ma poor |awer,
but | have to do what | think is best for ny
client. Respectfully 1'm doing that. So |
object to the Court’s not nmaking a ruling on
the objection. 1’mgoing to proceed.

THE COURT: Pl ease do. Pl ease, please
do.

As the Governnent notes, Franco omts what iinmediately
preceded this exchange. Most of the defendants were Fili pinos.
Jobe was cross-exam ning Arlene Patacsil, a Filipino co-defendant,
who had just testified about her discussions with other co-
def endant s regardi ng stagi ng autonobil e accidents. The foll ow ng
occurred immedi ately prior to the above-quoted comments:

Q [by M. Jobe] Is it your testinony to
this jury that everybody that has any
Philippine blood in themis qguilty in this
case?

[ PROSECUTOR] : (Qbj ecti on.

THE COURT: Now that is a totally
i nappropriate question, and you know that, M.
Jobe. . .. Now just nove on to another
question. |If you want to ask her if every | aw
of fi ce manager who happens to be a Phili ppine
name, that’s one thing. But she’s never
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i nsi nuated nor has the governnent insinuated
that everybody who's Philippine is crooked.
That’ s obviously wong. There are |ots of
honorabl e Philippines in this country. That’s
a slam on a race, and that’s not right.
Question hard as you want about this case.

Franco asserts that simlar exchanges occurred throughout the
trial, with Jobe objecting, the district judge telling him “Fine”,
or “Move along”, and Jobe objecting to the lack of a ruling. The
Government counters that Jobe’s insistence on the formalistic and
unnecessary procedures of Texas state courts, in disregard of the
district court’s instructions, was a disingenuous attenpt to
provoke the court’s di spl easure and thereby seek to i ncur synpathy
fromthe jury.

In any event, based on our review of the record, the district
judge did not criticize Jobe unfairly. Contrary to Franco’s
portrayal, the court’s criticismwas not directed solely at Jobe;
the prosecutors were al so adnoni shed by the court on quite a few
occasions. The exanple cited by Franco is nerely one of nunerous
instances in which the district court diligently, and quite
properly, exercised its prerogative to nove the trial forward
expeditiously and efficiently.

b.
Next, Franco conplains of the following coment by the
district judge to Jobe, in the jury s presence:
You know if you poor-boy nme too nuch nore
"Il give you a chance to get another |awyer
if you think you re having that nuch trouble.
As al ways, this coment nust be considered in context. Wen

it occurred, Jobe had been exam ning the case agent, O arke, called
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by Franco as a hostile wtness, about ot her

Gover nnent

investigators’ notes of their first interview with Franco’s co-

def endant ,

Arl ene Patacsil. Jobe sought to establish that Patacsil

had not nentioned Franco in that interview Al though both Patacsil

and Cl arke had been questioned previously about that subject, Jobe

per si st ed:

Q Well, you know strangely enough, | don’t
know whet her you noticed it, but | noticed it.

Strangel y enough, Ms. Pat acsi | never
inplicated ny client until her |lawer wasn’t
present. If you' Il |ook at these reports that
you generated --
[ Prosecutor]: |Is that a question?

Q (By M. Jobe) Yes, I'mgoing to ask you
to confirmthat. Confirmthat for nme if you
woul d.

We have this -- first, this is when you

raided the clinic. This is when you first
raided the clinic. You said, do you have a
| awer at that tinme. | shouldn’t say “you.”

When t he governnent raided this clinic, that’'s
the first interview, and Ms. Patacsil doesn’t
mention my client at all. You don't dispute
that, do you?

A Again, | wasn’'t present during this
interview | was at a different clinic.
Q Sir, you can look at the record and

det er m ne whet her you di spute that, can’t you?
A | can take tine to reviewit.

Q Well, that’s all right. Do you doubt
t hat she di d?

A | haven’t read the neno, sir.
Q You never read the nmeno?
A

No, sir.



Q You nean before you interviewed M.

Pat acsi |, you never read the neno when you did
bef ore?
A No, sir, | just heard she had nade sone

incrimnating statenents and that she woul d be
sonebody we would follow up on tal king to.

Q Go ahead and take your tine. Do you see
inthat first interview she even nenti oned M.
Franco?

[ Prosecutor]: Your Honor, |’m going to
object at this point. I think it’s been
established. [It's cunul ative.

THE COURT: Sust ai ned.

MR JOBE: Your Honor, | cannot ask the
gquestion?

THE COURT: No, you’ve already asked it
several tines, and he has told you. There's
nothing in here where she puts the finger on
your client on the first interview. Let’s go
on.

Q (By M. Jobe) February 20, 1996, this is
the interview where you —

[ Prosecutor]: (bj ection, cunulative,
Your Honor. W' ve been over and over this.

THE COURT: Done the sane thing. Wy
don’'t you pick the one where you say, M.
Jobe, is the first tinme she tried to point the
finger at himand then | et himdispute.

MR, JOBE: Well, Your Honor, |’m doing
the best job I can with what |’'ve got. [’ m
sorry if —

THE COURT: You know if you poor-boy ne
too nmuch nore, |’'Il give you a chance to get
anot her | awer if you think you' re having that
much trouble. Now go back to the stand and
ask the question, isn't it a fact the first
time she put the finger on ny client was at
the interview of blank date.

Q (By M. Jobe) Isn't it true that the
first time Ms. Patacsil put the finger on ny
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client was at the interview on July 19, 19967

Considered in the context of the record, and especially of
Jobe’ s repetitious questioning, the district court’s criticismwas
not unwarranted; again, the court was nore than justified in
attenpting to nove the trial forward.

C.

The next exanple cited by Franco al so occurred during Jobe’s
exam nation of Agent C arke. Wen Jobe objected that the w tness’
answer to a question was non-responsive, the court responded:

No, you asked him an argunentative question.

He gave you an argunentative answer. A pox on

both of you.
Franco asserts erroneously that the “pox” comment was directed at
his counsel, not at the Agent.

Agai n, Franco has taken the quoted remark out of context. The
Agent had testified previously that he had prepared summaries of
the fraud anount based on the intended loss — the initial
settl enment demand to the insurance conpany, which he estinmated at
three and one half tinmes the anount of the medical bills. Jobe was
attenpting to establish that the settlenent demand was usually
| arger than either the subsequent settlenent or the actual |oss.

Q You' re basing your calculation of fraud
on what you have calculated is what, in your
opi ni on, based on Ms. Patacsil and based on
ot her sources, wunidentified sources in the
i nsurance industry, you believe these people
may have wanted, right? |Is that what your

testinony is in terns of a denmand?

A That’ s correct. It’s [ a] very
conservative figure at that.

Q Wll, it doesn’'t have anything to do with
- 9 -



the actual amount of the fraud, right? I
mean, it’'s not based on any actual anount of
fraud, the figure you' re putting it at?

A Again, that’s argunentative. Again, if
an insurance conpany paid out six tines of
medi cal bills, | don’t think that M. Franco

woul d have turned that down.

MR, JOBE: (bject, non-responsive.

THE COURT: No. You asked him an
argunent ative question. He gave you an
argunent ati ve answer. A pox on both of you.

Cone on. Let’'s go. You got any nore
guestions, please.

Jobe’s exam nation of the Agent prior to this exchange had
been extrenely contentious, pronpting the court to adnonish both
Jobe and the w tness on several occasions. The district court
obvi ously recognized that those previous adnonitions had been
i neffective; that the exam nati on had degenerated i nt o unproductive
argunent between counsel and the witness. The court understandably
expressed its irritation with both the wtness’ and counsel’s
disregard of its previous attenpts to nove the questioning into a
nmore productive area.

d.

The next exanple used by Franco is the court’s response to
counsel’s request for Jencks Act material during his cross-
exam nation of one of Franco’ s co-defendants:

THE COURT: You know, that’s not a proper
thing to do in front of the jury. You know
t hat . All you had to do was ask it at a
recess, and we can get that.
Franco asserts that the Governnent had not objected to the Jencks

request but, nevertheless, the district court, sua sponte, pointed
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out the transgression and inputed bad faith to Franco’ s attorney.
| medi ately prior to the chall enged statenent by the court,
Jobe interrupted his cross-exam nation of a witness to request the
Jencks material, inplying both that it existed and that the
Governnent had failed to produce it:
MR. JOBE: For the record, Your Honor, we
have been provided with out of six neetings,
only one statenent. | would like for the
governnent to reassure ne that there is no
ot her out of all these other neetings, there’s
no witten Jen[c]l]ks material that | can
revi ew
In addition to being inappropriate in front of the jury,
Jobe’s request was nore than just poorly tinmed; it violated the
district court’s prohibition of bench conferences during trial
The court’s mld criticismof Jobe, and its subsequent reiteration
that matters to be taken up outside the presence of the jury were
to be handl ed during recesses, were quite appropriate responses to
Jobe’s extrenely inappropriate conmments and interruption of the
trial.
e.
The final presented exanpl e of all egedly unwarranted criticism
occurred when the prosecutor mstakenly referred to Franco as a
| awyer; the court imediately pointed out that Franco is not a

| awyer, and the prosecutor apol ogi zed for the m stake.

MR JOBE: Your Honor, if | could. W

object ... to the interruption and correction
t here because of the fact, | nean, | don't
di sagr ee.

THE COURT: You know sonething, | run ny
courtroom You just do your job as a |lawer
and 1'Il run nmy courtroom And [if] | think a
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obj ecti on.
was not a | awyer,

W tness did not have previously.

witness is making a m stake about one of the
people in here, I'll correct it. |If you don’t
like it, it’s okay. The record is there and
you’ ve got every objection. Now sit down and
let’s go.

MR, JOBE: Your Honor, | object -

THE COURT: Fi ne. Now sit down. | " ve
told you to sit down.

MR, JOBE: Your Honor -
THE COURT: Sit down and zip your lip.

MR, JOBE: Your Honor, | object to the
coments on the wei ght of the evidence, and if
| don’t neke the objection now —

THE COURT: Now, that is not right, and
that is not the |aw And I'm telling you
right now, don’t you interrupt ne again. |’'m
doi ng sonething to make sure that these people
understand exactly what’s going on. Your
client is not alawer, and | pointed that out
to them Nowthat, just there it is. It’s on
the record. You don’t need to say anything.
Proceed, please.

the jury had been excused at the conclusion of

day’s testinony, the court allowed Jobe to nake a record of

Jobe asserted that, when the court stated that Franco

the court’s comments during the exchange that foll owed:

MR JOBE: Your Honor, wth all due
respect, ny inpression was that [the] Court
was extrenely hostile and upset wwth ne, and |
nean —

THE COURT: That didn’'t have anything to
do with your questioning the wtness. You
know, you have this idea that | have to sit
here as a deaf nute and not say anything.
First of all, you re dead flat wong. | have
aright to cooment on the evidence if | please

- 12 -
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to do so. | rarely do, and I haven’t done in
this case other than on sone occasions |’ve
corrected sone people and | corrected him on
this one. |[|f you want to cross-exam ne any of
the w tnesses about whether they know he’'s a
| awyer or not, fine, go right ahead and cross-
exam ne to your heart’s content.

Now, if you’ ve got anything el se you want
to make a record on, make it right now.

MR JOBE: Your Honor, | just say
obviously if the Court takes the position -
tells the witness that this mn is not a
lawer, | think it’s pretty unlikely that the
wtness is going to disagree with the Court.
That’s ny position on that. | don’t think
that the witness in the face of the judge in
this case telling himthis is not true, that
he’s going to persist in that as he mght if |
had questioned himw thout that.

THE COURT: You want to prove that your
client is a lawer?

MR JOBE: | don’'t want to prove he's a
lawer. | want to prove the witness doesn’'t
know what he was tal ki ng about, Your Honor.

THE COURT: This witness we just had on
t he stand?

MR JOBE: Yes.

THE COURT: You’' ve done a pretty good job
of that already.

MR JOBE: | appreciateit. | don’t have
quite the confidence that the Court does about
t hat .
THE COURT: Al right. You got anything
el se you want to do? He's back tonorrow. You
can cross-exam ne himall you want about being
a | awyer.
Franco is not a lawer. Accordingly, the court’s correction
of the prosecutor’s m sstatenent was an appropriate neans to avoid

confusing the jury. Wile the district judge doubtless regretted
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the unfortunate “zip your lip” remark, his comments to Jobe were
not unjustified, in the light of Jobe’ s objection, his repeated
interruption of the court, and his refusal to conply with the
court’s instructions.

2.

Franco al so nmaintains that two comments signaled to the jury
the district judge's belief in Franco's guilt.

a.

The first conmment was made during the cross-exam nati on of co-
def endant Patacsil, a physical therapist at DFWTherapeutic Cinic.
On direct exam nation, Patacsil testified that she worked cl osely
wth Franco and di scussed her preparation of fraudulent nedica
records with himfive to ten tinmes per week for one and one-half
years. On cross-exam nation, Franco’s counsel asked Patacsi
what Franco had told her about hinself. When the Governnent
objected to the relevance of the question, defense counsel
responded that the w tness ought to know sonet hi ng about Franco if
she had talked to him 1,000 tinmes. Patacsil interjected: *“Yeah,
but we tal ked about business”.

Her comment pronpted the foll owi ng exchange between the court
and Jobe:

THE COURT: You know they tal ked about
busi ness. The business, we know what the
busi ness is. How to defraud insurance
conpani es. That's what she’s tal ki ng about.

MR, JOBE: Your Honor, we’'ll object to
that coment as a comment on the wei ght of the
evi dence.

THE COURT: No, |I'm not talking about
- 14 -



coment on the weight of the evidence. She’s

tal king about defrauding the insurance

conpany. Wether they did or not, these fol ks

have to object [sic] to it.
The court “noted” the objection and instructed Jobe to “nove
al ong”. Jobe then, once again, objected to the court not ruling on
t he objection.

Franco contends that the district court’s characterization of
the contents of Franco's discussions wth Patacsil as “how to
defraud insurance conpanies” inproperly answered the ultinate
gquestion the jury was bei ng asked to determ ne: whether Franco had
defrauded i nsurance conpanies. W disagree.

Patacsil, who testified that she had pleaded guilty to
conspiracy to commit nmail fraud, had also testified extensively
about her involvenent in preparing fraudulent nedical bills and
records for Franco's “clients”, which Franco forwarded to i nsurance
carriers and t hrough whi ch he obtai ned negoti ated settl enents. She
testified further that Franco handled her claim after she was
involved in a staged accident, using the nane “Arlene Canmacl ang”;
t hat she had prepared fraudul ent nedi cal records signed by “Arl ene
Patacsil” in which she purported to provide nedical treatnent for
“Arl ene Camacl ang”; and that Franco had submtted those records to
the insurance conpany, know ng that Patacsil could not perform
physi cal therapy on herself. Thus, the court summarized Patacsil’s
previ ous testinony accurately, but it properly |eft the question of
the truth of her testinony up to the jury.

Mor eover, Franco was not prejudiced by the court’s comments.
| medi ately foll owi ng the obj ection and chal | enged ruling, Franco’'s
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counsel asked the wi tness whether all of her conversations wth
Franco were about how to defraud insurance conpanies; the wtness

responded that they were not, and that Franco usually was asking

her if the nedical billings were done.
b.
The ot her exanple cited by Franco as illustrating the court’s

belief in Franco’s guilt occurred during the testinony of Mnuel
Daduf al za, who expl ai ned how he and Franco woul d pay each other
cash ki ckbacks or “balik”, dependi ng on whi ch of themhad purchased
the case from a runner. Dadufal za testified that the kickbacks
were wusually paid in cash; and that, wusually, the cash was
exchanged in the | aw of fi ces. The prosecut or asked Dadufal za, “And

why did you use cash to pay balik?” Jobe interrupted, seeking

clarification of the question: “Your Honor, | didn't understand.
Was it why do you or why does he?” The court responded, “I think
it was why did he”. Franco asserts that the court then expl ai ned:

From what | understand, it’s a matter of not

getting the noney on the books and it’s also

illegal.

Contrary to Franco’'s assertions (both in his brief and at ora

argunent), that statenent was nade by the wtness, not by the

court. In any event, Jobe objected; and the follow ng colloquy
occurred:
MR JOBE: Your Honor, |'m going to
obj ect to the statenent, the wtness
testinony, as far as what’'s illegal-what’s
legal and what’'s illegal. That’'s a state of

the law, the Court’s prerogative, and i nstruct
the jury what the lawis.

THE COURT: Well, it’s obvious it's al
_16_



illegal. You know when you' re tradi ng cash
back and forth on phony cl ai ns which he says,
that’'s illegal. You don’'t contend that’s
| egal do you?

MR JOBE: Your Honor, | don’t know
enough about the specific circunstances of
what he’ s t al ki ng about to make a
determ nation or not.

THE COURT: el |, I wll make a
determ nation that when they have a phony
claim and they start trading noney back and
forth between the doctors and the |awers,
that’s illegal.

Franco contends that the court’s characterization of the
clainms as “phony” and the paynents as “illegal” was prejudicial.
But, once again, Franco does not provide the full context.
Significantly, he omts the next statenent by the district judge:
“That doesn’t have anything to do with your client unless they
prove your client is a part of it”.

Considered in context, the judge’s comments do not reflect a
belief that Franco was guilty of the conspiracy charges. The judge
made clear to the jury that the Governnent would have to prove
Franco’s participation in the schene. |In any event, because the
paynment of “balik” was part of the basis for the noney | aundering
conspiracy charge for which the jury acquitted Franco, and not the
mai | fraud conspiracy charge for which he was convi cted, Franco was
not prejudiced by the court’s coments.

During the charge conference, Jobe summari zed his difficulties
wth the district judge —the resulting clained prejudice to his
client, Franco —as foll ows:

To the extent that | have ... caused the Court
to lose its tenper with ne, | think there’'s
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been at least five or six tinmes the Court has
yelled at nme in the presence of the jury. To
the extent that has been due to sonething |

have done that justify [sic] that, | believe
that it will materially influence the outcone
of this trial. | find in ny observation the

jury has paid very close attention to the

Court, and to the extent that ny credibility

is undercut by that, | think it’'s extrenely

damaging to the defendant’s case...
Considering the record as a whole, we conclude otherw se.
Restated, the district judge did not violate his duty to conduct
the trial fairly and inpartially.

The exanples cited by Franco were isolated instances. O her
portions of the record, not cited by Franco, reflect that the judge
treated Jobe with respect. It is clear that the court’s criticism
stemmed fromits irritation with tactics, by both the prosecutors
and defense counsel, that slowed the pace of the trial or were
likely to confuse the jury.

Mor eover, in its prelimnary instructions prior to
comencenent of testinony, the court instructed the jury that
“nothing I may say or do during the course of the trial should be
taken by you as indicating what your verdict should be. That is a
matter entirely up to you”. Likewise, in its jury charge, the
court remnded the jury not to read “into anything the Court may
have sai d or done, any suggestion fromthe Court as to what verdict
you should return”.

In sum the record as a whole reflects that the trial was
conducted in a fair and unbiased manner. We conclude that the
jury’s verdict was based on the evidence and was not inproperly
i nfluenced i n any way by the conduct of the trial judge. But, even
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assum ng arguendo t hat the chal | enged remarks were i nproper, Franco
has not denonstrated that any error was substantial and that it
prej udi ced his case.
B
As Franco concedes, our precedent forecloses his contentions
that the district court erred by denying his requested instruction
on reasonabl e doubt and by refusing to suppress the testinony of a
Governnment w tness clained obtained in violation of 18 U S. C. 8§
201(c)(2) (crine to confer a benefit on a witness in exchange for
testi nony). See United States v. WIllians, 20 F.3d 125, 128-32
(5th Gr.) (approving reasonable doubt instruction substantially
identical to that given in this case), cert. denied, 513 U S. 891
(1994); United States v. Haese, 162 F.3d 359, 367 (5th Cr. 1998)
(8 201(c)(2) not violated when testinony obtained i n exchange for
favorabl e plea agreenent), cert. denied, =S C. __ , 1999 W
241837 (1999).
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



