IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20100
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

EBENEZER EMEKA NWACHUKWJ, al so known as
Andrew Ri ch Thonpson, also known as Frederick
Gary Davis, also known as Howard Ron W/ son,
al so known as Mark Ray Walters, also known

as Tayl or Bruce McGauin, also known
as Mat hew Lee Hendri x,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. H 96-CV-1773

) June 5, 1998
Bef ore DUHE, DeMOSS, and DENNI'S, Circuit Judges.

PER CURI AM !
Ebenezer Eneka Nwachukwu, a federal prisoner (# 70896-079),

moves to proceed in forma pauperis (“IFP’) from the district

court’s dismssal, with prejudice, of his 28 U S.C. §8 2255 notion

to vacate his sentence. Nwachukwu filed his 8 2255 notion before

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5 4.



he was sentenced for the conviction which he is attacking.

The district court was correct in dismssing Nwachukwu’s 8
2255 notion, because a crimnal defendant ordinarily nay not
collaterally attack his sentence until it has been affirmed on

direct appeal. See United States v. Fassler, 858 F.2d 1016, 1019

(5th Gr. 1988). Because Nwachukwu fails to address the ground
upon which his notion was 8 2255 notion was di sm ssed, he fails to
present a nonfrivol ous issue for appeal. Hi s notion to proceed | FP

is therefore DENIED. See FED. R App. P. 24(a); Carson v. Polley,

689 F. 2d 562, 586 (5th G r. 1982). Nwachukwu’s appeal is DI SM SSED
as frivolous. 5THCGR R 42. 2.
Under Fassler, a prisoner is entitled to refile his § 2255

upon the affirmance of his conviction. See Fassler, 858 F.2d at

1019. Accordingly, the case is REMANDED to the district court for
the sole purpose of anmending the judgnent to reflect that the
di sm ssal of Nwachukwu’'s 8§ 2255 notion was “w thout prejudice.”

Nwachukwu’ s “Mdtion to Review Al Issues in Case” (filed on
August 27, 1997), his “Mdtion to Remand” (filed on Cctober 23
1997), his “Mtion to Accept 2255 Brief” (filed on Decenber 1,
1997), his “Mdtion to Wthdraw Suspended 2255 Brief” (also filed on
Decenber 1, 1997), his “Notice of Mtion to Remand” (filed on
Decenber 12, 1997), and his “Mdtion to Remand” (filed on January
12, 1998), are DEN ED

| FP DENI ED, APPEAL DI SM SSED, CASE REMANDED W TH DI RECTI ONS

ADDI TI ONAL MOTI ONS DENI ED



