IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20387
(Summary Cal endar)

BARBARA ALANI ES,
Pl ai ntiff-Appellant,
vVer sus
O QUI NN, KERENSKY, MCAN NCH
& LAM NACK; ET AL Def endant s

O QUI NN, KERENSKY, MCANI NCH
& LAM NACK, and JOHN M
O QU NN P.C,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
No. 4:95-CV-5802

March 19, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.

Per Curiam’

In this enploynent discrimnation case, Plaintiff-Appellant
Barbara Al anies appeals the district court’s grant of sunmary
judgnent in favor of Defendant-Appel |l ee O Quinn, Kerensky, MAni nch

& Lam nack (law firm, holding that Al anies’s claimwas precluded

"Pursuant to 5THQRcU T RULE 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunmstances set forth in 5THCQRcU T RULE 47. 5. 4.



by the rel ease provi sions of the Separati on Agreenent she signed at
the termnation of her enploynent with the law firm Al ani es
asserts that the district court erred, as (1) the rel ease was not
supported by adequate consideration, and (2) she pronptly returned
the contract consideration and therefore did not ratify the
Separati on Agreenent. After a de novo review of the record,! we
find no nmerit in either of these argunents and, accordingly,
affirm

Al ani es contends first that she received no consideration for
her release of all clainms against the law firm as the Separation
Agreenment provides that Alanies’s severance pay was tendered “in
lieu of notice.” She maintains that, inasnuch as the severance pay
was consideration for lack of notice to her prior to term nation
it could not al so be sufficient consideration for the rel ease. But
the Separation Agreenent expressly provides that

[ b]y acceptance and negotiation of the severance check

and by the signature below, the undersigned :

rel eases and forever di scharges Law Firmfor any cla|n1of

any kind known or unknown, whether in contract or tort,

property damages and any ot her damages whi ch have accrued

or may ever accrue to the undersigned arising out of the

enpl oynent .

As the district court noted, a single consideration is sufficient

This court reviews the granting of a summary judgnent de novo
under wel | -established standards. Bl akeney v. Lomas Info. Sys.
Inc., 65 F.3d 482, 484 (5th Gr. 1995), cert. denied, 116 S. Ct.
1042 (1996).




to support nultiple pronises bargained for in an agreenent.? After
a review of the plain |anguage of the Separation Agreenent, we
reach the sanme conclusion as did the district court — that
Al ani es’ s recei pt of severance pay was sufficient consideration to
support all of Alanies’s promses in the Separation Agreenent, not
just her waiver of notice.

Alanies also asserts that the Separation Agreenent 1is
unenf orceabl e because (1) she was suffering from an inpaired
physi cal and enotional condition and was coerced into signing it,
and (2) the law firm m srepresented to her that it would continue
her medi cal benefits for three weeks. The law firminsists that,
even if the agreenent was voidable, Alanies ratified it by failing
toreturn the severance pay within a reasonable tinme after |earning
that the rel ease was voi dabl e.

We have held that to rescind a rel ease agreenent, an enpl oyee
must (1) restore the status quo ante, and (2) return the
consideration shortly after the discovery of the alleged
deficiency.® Failure to return the consideration given in exchange

for the covenant not to sue manifests an intention to be bound by

Birdwel |l v. Birdwell, 819 S.W2d 223, 228 (Tex. App. —Fort
Wrth 1991, wit denied); Restatenent (Second) of Contracts 8§ 80
cnt. a (1981) (“A single performance or return prom se nmay thus
furnish consideration for any nunber of prom ses.”).

°Bl akeney, 65 F.3d at 485.



the terns of the waiver.* Although we have not “prescribe[d] a
precise tinetable for tender” of consideration,® we have held that
summary judgnent was appropriate when one plaintiff waited two
years® and when another waited twenty-two nonths’ to return the
benefits of the rel ease.

By Alanies’s own calculations, her tender of the severance
paynment cane nore than sixteen nonths after she becane free of
those physical inpairnents and oppressive circunstances that
purportedly conprom sed her free will and led her to sign the
rel ease. Even under Al anies’s alternate contention, nore than nine
mont hs el apsed between her discovery of the law firnis alleged
m srepresentati on about her health i nsurance and her return of the
noney. In the interval between her signing the release and her
tender of the lunp sum settlenent paynent, Alanies (1) wote
several letters tothe lawfirm detailing her claimand demandi ng
settlenent; (2) obtained | egal counsel; (3) engaged in settlenent

negotiations; (4) received a letter from counsel for MAninch, a

‘Wansley v. Chanplin Ref. & Chens., Inc., 11 F.3d 534, 540
(5th Cr. 1993), cert. denied, 514 U S. 1037 (1995); see also
Wllians v. Phillips Petroleum Co., 23 F.3d 930, 937 (5th Cr.),
cert. denied, 513 U. S. 1019 (1994)(“Even if arelease is tainted by
m srepresentation or duress, it isratifiedif the releasor retains
the consideration after learning that the release is voidable.”).

°Bl akeney, 65 F.3d at 485 n. 3.

6See Grillet v. Sears, Roebuck & Co., 927 F.2d 217, 221 (5th
Cir. 1991), overruled on other grounds, D gital Equip. Corp. V.
Desktop Direct, Inc., 511 U S. 863 (1994).

'See Bl akeney, 65 F.3d at 485 n. 3.
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partner at the lawfirm pointing out that she had “never attenpted
to revoke her release, nuch less return the consideration she
received for signing it;” and (5) filed an EEQCC charge. Taking
into consideration all these factors, we agree with the district
court that

as a matter of law. . . her failure to return the cash

consideration within sixteen or seventeen nonths after

being fully cogni zant of nost of the clains that she has

now sued on, and within nine nonths after di scovering the

additional claim of msrepresentation that her nedical

i nsurance would be continued for three weeks, is a

passage of tine that fails separately and in the

aggregate to neet the Gillet requirenent that she return

the consideration “shortly after” or “soon after”

di scovering the m srepresentation.

Qur de novo review | eads us to agree with the concl usi on of
the district court that Alanies’s clains are barred by the terns of
her release and that she ratified it. Consequently, the judgnent
of the district court should be, and therefore is,

AFFI RVED.



