IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20483
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DOCTORY HAMPTON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. H 96-CR-193-2

April 01, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Doct ory Hanpton appeals his sentence follow ng his
conviction for arned bank robbery, conspiracy to use and carry a
firearmduring a crine of violence, and using and carrying a
firearmduring a crine of violence. Hanpton argues that the
district court erred in enhancing his base offense | evel under
US S G 8 3Al. 2(b) because that guideline protects |aw
enforcenent and corrections officers and does not apply to

victins who are private security guards.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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In the alternative to enhanci ng Hanpton’ s base offense | evel
under 8§ 3Al.2(b), the district court upwardly departed based on
an aggravating circunstance not considered by the guidelines.

See U S.S.G 8 5K2.0, p.s.; 18 U S.C. § 3553(b). Because Hanpton
has not argued on appeal that this upward departure was

erroneous, this issue has been abandoned. See United States V.

Rivas, 99 F.3d 170, 176 (5th Cr. 1996). W decline to nmake a
determ nati on whether the district court erred in applying
8§ 3Al.2(b) and affirmthe district court’s upward departure.
Hanpt on al so contends, for the first tine on appeal, that
US S G 8 1B1.1, comment. (n.1(j)), which defines “serious
bodily injury” is unconstitutionally vague and that his sentence
shoul d not have been increased four |evels under § 2B3.1(b)(3)(B)
on the ground that the victimsuffered a serious bodily injury.
In light of the facts that the victimsuffered great pain; the
wound was in a “critical area” and could very easily have killed
the victim the victimwas hospitalized for 22 hours; and the
victimwas unable to work for about six weeks, Hanpton has not
denonstrated plain error wiwth respect to his contention that the
definition of serious bodily injury is unconstitutionally vague
as applied to him

AFFI RVED.



