UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-20544
Summary Cal endar

CRAI G HOMARD,
Pl ai ntiff-Appellant,
VERSUS
THE EQUI TABLE LI FE ASSURANCE SCCI ETY OF THE UNI TED STATES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

( H 96- CV- 3093)

March 4, 1998

Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.

Per Curiam"”

Appel lant Craig Howard appeals the district court’s order

granting The Equitable Life Assurance Society of the United States

(hereinafter “Equitable”) summary judgnment and awardi ng Equitabl e

$420, 949. 30 for repaynent of benefits. Finding error, we reverse

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



and remand.
BACKGROUND

Howard purchased two disability insurance policies from
Equitable. The first policy had an effective date of August 16,
1990. The second policy which covered busi ness overhead expenses
(BOE) had an effective date of Decenber 19, 1991. Before Equitable
woul d underwite the BCOE policy, it requested Howard to submt to
a medi cal exam

After both polices were in effect, Howard was involved in an
aut onobi | e accident on Decenber 30, 1992, which caused serious
injury to his right knee. As aresult of this injury, Howard fil ed
a claimwth Equitable requesting benefits under both policies.
Benefits were paid pursuant to the BOE policy for the contractually
specified period of two years. Benefits were paid under the
disability policy until July 31, 1995, at which tinme Equitable
determned that Howard no longer net the criteria for total
disability under the policy. At that time, Howard's treating
physi ci an had not given himpermssion to return to work.

Howard then sought residual disability benefits, to begin on
the date his physician gave him perm ssion to return to work,
Decenber 5, 1995. Howard received witten notice that his claim
for residual benefits was denied.

Howar d brought suit in state court seeking to recover benefits
for total disability fromthe period Equitable stopped paying him
benefits until he was released to return to work by his treating
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physi ci an. Howard further sought to recover benefits for partial
disability from Decenber 5, 1995, to the present. The |awsuit
al | eged breach of contract, violations of the Texas | nsurance Code
and the Deceptive Trade Practices Act, as well as breach of the
duty to deal fairly and in good faith. Equi t abl e deni ed these
clains and filed a counterclaim for overpaid benefits asserting
that Howard was never entitled to disability benefits he had
recei ved under false pretenses. Equitable renoved the |awsuit to
federal court asserting diversity jurisdiction as well as federal
question jurisdiction under the Enploynent Retirenent |ncone
Security Act, 29 U.S. C. 88 1001, et seq. (“ERISA").

Equitable filed a notion for sunmary judgnent on Howard' s
state |aw cl ai ns. The district court conducted an abbreviated
hearing on the notion. At the beginning of the hearing, the
district court asked Equitable about ERI SA preenption. Equitable
responded that it elected not to brief the ERISA issue in its
nmoti on because it did not have sufficient discovery at that tinmeto
do so0.? Equitable instead relied upon its argunent that Howard was
not disabled to support its notion for summary judgnent on the
state law clains. At the conclusion of the hearing, the district
court made the follow ng finding:

| have | ooked at the evidence and found that you didn’t

carry a sufficient weight of evidence to get past the
clains adjustor stage. And so he owes the nobney he was

2See Transcript of Summary Judgnent Hearing, p.3.
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erroneousl y pai d back because he has conpl ai ned t hat t hey
paid himand that they didn't keep paying him?3

No further order was entered except a final judgnent awarding
Equi t abl e $420, 949. 30 for repaynent of benefits and a brief order
denyi ng Howard’ s notion for reconsideration. Howard tinely filed
a notice of appeal.
ANALYSI S

We reviewa district court’s grant of summary j udgnent de novo
using the sane standard of review as the district court. Exxon
Corp. v. St. Paul Fire and Marine Insur. Co., 129 F.3d 781, 784
(5th Gr. 1997). The summary judgnent of the district court cannot
stand because it was granted pursuant to its diversity
jurisdiction. Equitable renoved this action on the basis of both
diversity jurisdiction and ERI SA preenpti on. Wether Equitable can
prevail on the state lawclains as a matter of lawis irrelevant if
ERI SA preenpts Howard’ s state law clains. Cf. Hermann Hospital v.
MEBA Medical & Benefits Plan, 845 F.2d 1286 (5th Gr. 1988)
(affirmng the district court finding that the plaintiff’s common
law clains were preenpted by ERISA and therefore diversity
jurisdiction could not be maintained). Even if the district court
entertained Howard' s clains under its diversity jurisdiction, the
court would have to apply federal |aw to determ ne questions of

preenption. See Hetzel v. Bethlehem Steel Corp., 50 F.3d 360, 363

Transcri pt of Summary Judgnent Hearing, p.15.
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(5th Gr. 1995). The preenption analysis necessarily nust be
conducted first.

On appeal, Equitable argues that even if we find a genuine
issue of material fact in dispute regarding Howard' s state |aw
clains, it can still prevail wunder ERI SA Al t hough urged by
Equitable to do so, we will not review this case under ERI SA when
ERI SA preenpti on was never adjudicated at the district court |evel.
Carrigan v. Exxon Co., 877 F.2d 1237, 1240 n.7 (5th Cr. 1989).
| ndeed, at the sunmary judgnent hearing, Equitable stated that it
had not conducted sufficient discovery to brief the ERI SA issue.
Because renoval jurisdiction was invoked pursuant to ERI SA the
district court nust address the issue of ERI SA preenption first.

CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

is REVERSED and the cause is REMANDED for further proceedi ngs.



