IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20632
Summary Cal endar

| NDUSTRI AL MARI TI ME CARRI ERS
( BAHAMAS) | NCORPORATED,

Pl ai ntiff-Appellee,
vVer sus
LUXOR CALI FORNI A EXPORTS CORPCRATI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Southern District of Texas
(H 95- CV-5025)

February 11, 1998
Bef ore REAVLEY, KING and DAVIS, G rcuit Judges.
PER CURI AM *

This is an appeal froma denial of a notion for continuance.
International Maritinme Carriers, Inc. (IMJ) sued Luxor California
Exports Corp. (Luxor) to recover damages in relation to a
shi pping contract. [IMC filed its conplaint on Cctober 26, 1995,

and Luxor answered on Novenber 30, 1995. On February 24, 1997,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



after discovery and an unsuccessful attenpt at nediation, the
district court set trial for June 24, 1997.

On April 15, 1997, Luxor’s attorney filed a notion to
W thdraw as attorney of record, in part due to nonpaynent of
fees. On April 24, the district court granted the notion and
gave Luxor thirty days to |locate substitute counsel. On May 29,
Luxor filed a letter with the court requesting a thirty day
extension. On June 2, the court entered an order granting Luxor
until June 12 to obtain a new | awer. The order indicates that
Luxor was notified, although Luxor clains it was not. Luxor
subsequently sent the court two nore letters requesting a
conti nuance.

On June 23, the day before trial, Luxor faxed a letter to
the court requesting an extension to obtain counsel. The court
deni ed the request, and on June 24, a trial was held w thout the
participation of Luxor and final judgnent was rendered agai nst

Luxor.

Di scussi on

We review a district court’s denial of a notion for
conti nuance under an abuse of discretion standard, understandi ng
that the trial court’s “judgnent range is exceedingly w de” on

this issue.? In reviewing a denial of a notion for continuance,

Fontenot v. Upjohn Co., 780 F.2d 1190, 1193 (5th Cr
2



“we consider the particular circunstances of each case,
especially the reasons that appellant presented to the trial
court at the tine the request was denied.”?

A corporation can be represented only by | egal counsel, and
cannot appear in court on a pro se basis.® The trial court gave
Luxor approximtely two weeks in addition to the original thirty
days to retain new counsel. Luxor asserts that it did not
receive notification of the court’s order. However, the court’s
docket reflects that the parties were notified. The source of
Luxor’s assertion is a post-judgnent deposition, which would not
have been before the district court when it made its deci sion,
and t hus should not be considered by this court.* Mbreover, the
trial date had been set four nonths before, and two nonths before
Luxor’s counsel withdrew. Even if Luxor sonehow was not i nforned
of the continuance, it still could have continued to attenpt to
| ocat e new counsel

Luxor argues that its changed circunstances—+ts business

problens resulting frompolitical turnoil in the areas it ships

1986); see al so Conmand-Aire Corp. v. Ontario Mechanical Sales &
Serv. Inc., 963 F.2d 90, 96 (5th Cr. 1992).

2United States v. Martinez, 686 F.2d 334, 339 (5th Gr.
1982) .

SK.M A, Inc. v. General Mtors Acceptance Corp., 652 F.2d
398, 399 (5th Cr. Unit B 1981).

‘See Topalian v. Ehrman, 954 F.2d 1125, 1131-32 n.10 (5th
Cr. 1992).



to—eonstitute grounds for reversing the denial of continuance.
However, changed circunstances generally refer to unexpected
matters that develop on the eve of trial, such as illness of a
key witness, illness of counsel, or newy discovered evidence.?®
Luxor’s lack of counsel resulted fromits inability to pay an
attorney for a period of over a year before the trial date.

Luxor did not informthe court of its business probl ens
until its letter the day before the trial. Luxor did not explain
what actions it had taken to secure new counsel since the |ast
conti nuance or how additional tinme would allowit to obtain the
needed funds for counsel. The trial court did not abuse its
discretion in refusing the request for a further continuance
under these circunstances.

AFFI RM

Daniel J. Hartwi g Assocs., Inc. v. Kanner, 913 F.2d 1213,
1222-23 (7th Cr. 1990).



