IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20642

Summary Cal endar

THEODORE HAYNES, JR,
Pl ai ntiff-Appellant,
V.
PENNZO L COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H96- CV-2217)

March 31, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *

Plaintiff-appellant Theodore Haynes, Jr. appeals the
district court’s grant of sunmary judgnent in favor of defendant-
appel | ee Pennzoil Conpany on his clains of race discrimnation

and retaliation. W reverse the judgnent of the district court

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



and remand the case for further proceedi ngs consistent with this opinion.
| .  FACTUAL & PROCEDURAL BACKGROUND

Pl aintiff-appellant Theodore Haynes, Jr. began working for
def endant - appel | ee Pennzoil Conpany’s (Pennzoil) Treasury
Departnent in March 1985. Between March 1985 and May 1990,
Pennzoi |l pronoted Haynes four tinmes and gave hi m seven pay
raises. |In addition, during that period, Pennzoil paid Haynes’'s
tuition and rel ated expenses. |n Decenber 1988, Haynes earned a
B.B.A in Accounting fromthe University of Houston

In the sumer of 1989, Haynes applied for tuition
rei mbursenent so that he could attend paral egal school. Pennzoi
deni ed his request because its educational assistance policy
required that the course of study be related to the enpl oyee’s
position within the conpany. In the sumer of 1991, Haynes
request ed an educational |eave of absence so that he could attend
| aw school. Pennzoil denied his request on the grounds that its
educational |eave policy stated that “[s]uch | eaves should be for
advanced degrees (beyond the bachelor |evel) associated with the
enpl oyee’s work-related activities and are subject to managenent
approval.” In addition, Pennzoil’s policy permtted an
educational leave to extend for a maxi numof two years. After
Pennzoi |l denied his request on the grounds that | aw school was
not related to his work as an accountant, Haynes stopped going to

wor k and began attendi ng | aw school. Because he failed to submt



a letter of resignation, which he was instructed to do, his file
reflected that he was termnated for failing to report to work.
In January 1991, Haynes filed an EEOC conpl ai nt al |l egi ng
t hat Pennzoil denied his request for an educational |eave because
of his race. On April 28, 1992, the EECC determ ned t hat
Pennzoi |’ s decision had not been discrimnatory. |In July 1992,
Haynes filed suit against Pennzoil, claimng that it had
di scrim nated against himon the basis of his race in violation
of Title VII of the CGvil R ghts Act of 1964, codified at 42
U S.C § 2000e, and of 42 U . S.C. § 1981. In 1993, the parties
agreed to a settlenent and the suit was dism ssed. The
settl enent included, anong other things, Pennzoil’s reinstatenent
of Haynes to his forner position with credit for continuous
service. In addition, the settlenent acknow edged that Pennzoi
did not “undertake any obligation to assign [Haynes] to or
consider himfor any position in Pennzoil’s |egal departnent.”
Haynes returned to Pennzoil’s accounting departnent in
August 1993. On Novenber 18, 1993, Haynes began inquiring about
| egal positions within Pennzoil. Pennzoil responded that it
woul d post “openings for entry-level legal positions (defined as
jobs that require a | aw degree and |license) in the Legal
Departnent.” Fromthat tinme until Haynes’s term nation, Pennzoi
neither posted for nor hired any attorneys that it considered to
be “entry-level.” However, in the spring of 1995, Pennzoil did
hire two attorneys--one was a gas nmarketing attorney with over
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fifteen years of experience and the other was an oil and gas
attorney with approximately three years of experience.

Pennzoil clainms that in October 1995, it began a program of
streamlining its corporate structure to cut costs. The program
required the elimnation of over 600 jobs and resulted in the
mer ger of Haynes’s group and another group. The nanagenent of
the new group determ ned that the departnent should be reduced by
two accountants. Pennzoil clains that in order to acconplish
this reduction, it ranked the enployees in the departnent and
di scharged the two | owest ranked enpl oyees, one of whom was
Haynes.

On July 5, 1996, Haynes filed this |lawsuit, alleging, anong
ot her things, that Pennzoil discrimnated agai nst himby not
considering himfor the two attorney openings and by later firing
him On Qctober 4, 1996, Pennzoil noved for partial sunmmary
j udgnent on several of Haynes’'s clains, arguing that they had
been settled and released in his previous |awsuit.

The district court held hearings on Novenber 14 and Decenber
17, 1996, to discuss Pennzoil’s notion for partial summary
judgnent. At the hearings, the district court indicated its
W I lingness to go beyond the scope of the summary judgnent notion
and elimnate any issues in the case for which there existed no
genui ne issues of material fact. On July 3, 1997, the district
court entered sunmary judgnent in favor of Pennzoil on all clains

and di sm ssed the case.



1. SUMVARY JUDGVENT STANDARD
“We review a grant of summary judgnent de novo, ‘i ncluding

t he question whether the court provided the notice required by

Fed. R Cv. P. 56."” United States v. Houston Pipeline Co., 37

F.3d 224, 226-27 (5th Gr. 1994) (quoting Resolution Trust Corp.

v. Sharif-Minir-Davidson Dev. Corp., 992 F.2d 1398, 1401 (5th

Cr. 1993)). W consult the applicable law in order to ascertain
the material factual issues, and we then review the evidence
bearing on those issues, viewng the facts and inferences to be
drawn therefromin the |light nost favorable to the nonnovant.

King v. Chide, 974 F.2d 653, 656 (5th Cr. 1992). Summary

judgnent is appropriate only “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to

any material fact and that the noving party is entitled to

judgnent as a matter of law.” Feb. R CQv. P. 56(c).
I11. DI SCUSSI ON
Haynes rai ses several points of error on appeal. First, he

contends that the court relied on inadm ssible evidence and t hat
it was biased against himin its consideration of the case.
Second, he argues that the court erred in failing to permt him

to conduct an adequate anmount of discovery. Finally, he asserts



that the court failed to consider his retaliatory discharge
claim?! W address each of these clainms in turn.

Haynes first argues that the district court considered
i nadm ssi bl e evidence offered by Pennzoil. Haynes bases this
conplaint on the district court’s statenent in the Decenber
hearing that if Haynes required the authentication of certain
docunent s? submitted by Pennzoil w thout any reason for
gquestioning their authenticity then the court woul d assess the
resulting costs against himif the docunents proved to be
authentic. Pennzoil responds that the district court was
justified in giving Haynes such a warning and notes that he
remai ned free to require authentication of the docunents and to

appeal any resulting allocation of costs.

. Haynes al so contends that the district court’s sua
sponte decision to grant summary judgnent on all of his clains
was i nproper because he did not receive adequate notice of the
court’s intention to do so. Because we conclude that the
district court’s grant of summary judgnent was i nproper for other
reasons, we need not address this issue.

2 Pennzoil submtted the docunents in question in
response to the district court’s request for information on
Haynes’s term nation and his not being considered for the two
attorney positions. The docunents included the following: (1)

j ob descriptions for the two avail able attorney positions; (2)
information fornms submtted by the two successful applicants for
the positions and by Haynes; (3) internal Pennzoil newsletters
detailing the reduction-in-force; (4) several docunents involving
Haynes’s term nation, including a chart show ng the rankings of
accounting personnel and an eval uation of Haynes.
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It is well-settled that, “[t]o be adm ssible [as sunmary
j udgnent evi dence], docunents nust be authenticated by and
attached to an affidavit that neets the requirenents of [Federal
Rule of GCvil Procedure] 56(e) and the affiant nmust be a person
t hrough whom the exhibits could be admtted into evidence.” 10A
CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2722, at 59-60
(2d ed. 1983) (footnotes omtted). The docunents submtted by
Pennzoil in its supplenment to its notion for summary judgnent
were not authenticated. Pennzoil argues that Haynes's attorney’s

colloquy® with the district court about this issue resulted in

3 Lopez and the district court engaged in the foll ow ng
exchange on this issue:

MR, LOPEZ: Al we have is, you know, this unverified
sheet of paper purporting to show the rankings. | have

no idea what it is --

THE COURT: |’'l1 be happy to have sonebody from
Pennzoil verify it, if it turns out not to be any
change, then you pay the cost of all that. There is no
sense in going through the enpty exercises. M. Smth

and the | awers from Pennzoil and Pennzoil itself are
here representing. These are the docunents from
Pennzoi | .

MR LOPEZ: Al I'’masking is they conply with the
rul es.

THE COURT: And if you want themto conply pointlessly
to what you have no reason to believe is necessary,
then I'I|l assess the cost. This is not a gane. This
is alegitimte purpose. You tell nme what’s wong with
this printout.

THE COURT: . . . you feel free, if youreally want to
depose any of the records custodian to see whet her they
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its being waived, claimng that Haynes shoul d have requested the
aut hentication and then | ater appeal ed any cost shifting inposed
by the district court. W disagree.

The requi renent of authentication is subject to waiver if it
is not raised before the trial court by the opposing party. See

United States v. “Mnkey”, 725 F.2d 1007, 1011 n.4 (5th Cr

1984) (“Qbjections to authenticity . . . are waived by a failure
to raise themin the District Court, where the [opponent] could
have renedi ed any technical deficiencies.”); 10A WRGHT ET AL.,
supra, 8§ 2722, at 60 (“As is true of other material introduced on
a sunmary judgnent notion, uncertified or otherw se inadm ssible
docunents nmay be considered by the court if not challenged.”).
The purpose of the requirenent that objections be raised before
the district court is to prevent the unnecessary appeal of an
i ssue that could have been cured at the district court and to
insure that the district court has had an opportunity to rule on
the issue. In this case, Haynes’s attorney clearly objected to
the consideration of the unauthenticated docunents offered by
Pennzoil, and at no tinme after raising the authentication issue
did he indicate that he wi shed to waive the requirenent.

Contrary to what the district court’s discussion of the
issue inplies, it is the burden of the party offering docunentary

evidence to provide proof of its authenticity; it is not the

produced this fromtheir records or not.
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burden of the opposing party to prove that the evidence is not

aut henti c. See United States v. Sutherland, 656 F.2d 1181, 1201

(5th Gr. Unit A 1981). Mreover, the error in this case was not
harm ess. The district court’s Opinion on Judgnent relies on the
docunent containing the enpl oyee rankings as the prinmary evidence
that Pennzoil’s decision to term nate Haynes was based on a valid
busi ness reason and not on illegal discrimnation. |In addition,
the Opinion indicates that the district court relied on the
application forns submtted by the two new attorneys in disposing
of Haynes’s claimthat he should have been considered for and was
qualified for the |l egal positions. These docunents were not
conpetent summary judgnent evidence. As Pennzoil introduced no
conpetent summary judgnent evidence to rebut Haynes’s cl ai m of
di scrimnation, entry of summary judgnent was not proper.*

Haynes next contends that the district court erred in not
all ow ng himadequate tine for discovery before granting sunmary

judgnent and in conducting its own discovery on behal f of

4 Haynes contends that the adm ssion of the
unaut henti cat ed docunents denonstrated that the district court
was bi ased against him He further contends that, throughout the
proceedi ngs, the district court “exhibited an unreasoning [sic]
prejudi ce against [his] clains and a bias for the conpany,” and
he suggests that sone of the statenents by the district court
regarding the racial characteristics of Haynes’s departnent al so
denonstrate that bias. W disagree. The majority of the
statenents to which Haynes refers have been taken out of context.
Whien read in the context of a relevant discussion of the racial
conposition of the departnent, the comments in question, although
per haps insensitive, do not suggest that the court was biased
agai nst Haynes. Thus, we decline to reassign the case to a
different judge on renmand.



Pennzoil. This argunent lacks nerit. The district court did not
grant summary judgnent until July 3, 1997, nore than six nonths
after the Decenber hearing in which Haynes requested additional
di scovery. Haynes points to no specific material that the
district court prevented himfromdiscovering or that he was

| acki ng when the district court entered the judgnent.> Moreover,
the fact that the district court directed Pennzoil to provide
certain docunents to Haynes does not indicate that the court
“conducted its own discovery and sought to prevent [Haynes] from
obt ai ni ng di scovery.”

Lastly, Haynes contends that the district court failed to
address his claimof retaliatory discharge.® |In order to
establish a prima facie case of retaliation in violation of Title
VII, the plaintiff nust establish three elenents: (1) “the
plainti ff nust have engaged in protected participation or
opposition;” (2) “the enployer nust have inposed upon the
plaintiff sonme adverse enploynent action;” and (3) “the enpl oyer
must have taken the adverse enpl oynent action because the

plaintiff engaged in protected activity (i.e., the enpl oyer nust

5 | ndeed, Haynes does not di spute Pennzoil’s contention
that, shortly after the Decenber hearing, Pennzoil responded to
the di scovery requests that were outstanding and that it
responded to his subsequent discovery request on April 18, 1997.

6 In its Opinion on Judgnent, the district court
addressed Haynes’s term nation, but did not nention the
retaliation issue, instead focusing only on the reduction-in-
force.
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have had a retaliatory notive).” 2 BARBARA LINDEMANN & PAUL GROSSMAN,
EMPLOYMENT DI SCRIM NATION LAW 672 (3d ed. 1996) (footnotes omtted);

see also Shirley v. Chrysler First, Inc., 970 F.2d 39, 42 (5th

Cr. 1992).

Haynes filed a discrimnation conplaint with the EECC (a
protected participation), and Pennzoil fired him (an adverse
enpl oynent action) after he filed the conplaint (a tenporal
causal connection to the protected activity that permts an
i nference that Pennzoil had a discrimnatory notive). Thus,
Haynes established a prina facie case of retaliation, and the
burden was on Pennzoil to produce evidence that it had a
nonretaliatory reason for termnating him LI NDEMANN & GROSSMAN,
supra, at 675. As Pennzoil’s evidence of nonretaliatory reasons
for Haynes’s termnation (i.e., the reduction-in-force and his
| ow ranki ng anong accountants) was not authenticated and was
therefore inadm ssible, it has failed to rebut Haynes’s prina
facie case of retaliation.” On remand, the district court is
instructed to give due consideration to Haynes’s clai m of
retaliatory discharge.

V. CONCLUSI ON

For the foregoing reasons, we REVERSE the judgnent of the

! Pennzoi |l contends that Haynes has wai ved his
retaliation claimby failing to raise it at either of the
conferences. W disagree. The retaliation claimis one aspect
of the termnation claim which was clearly raised and preserved
at the conferences.
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district court, and we REMAND the case for further proceedi ngs
consistent with this opinion on the issues of (1) Haynes’'s

termnation (including his retaliatory discharge clain) and (2)
Pennzoil’s failure to consider Haynes for an attorney position.

Costs shall be borne by Pennzoil.
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