IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30072

MASOURNEJAD MASOUD,
Peti ti oner- Appel | ant,

ver sus

JANET RENO, U S Attorney Ceneral;
GARY L HENMAN;
Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana
(96- CVv-431)

January 8, 1998
Bef ore WSDOM H GEd NBOTHAM and STEWART, Circuit Judges.
PER CURI AM *
Masour nej ad Masoud! appeals the district court’s denial of
his petition for wit of habeas corpus under 28 U S.C. § 2241,
for failure to exhaust his admnistrative renmedies. W DI SM SS

for lack of jurisdiction.

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.

1 Petitioner’s nane appears on sone pleadings in the record
as Masournej ad Masoud and on ot hers as Masoud Masournej ad.



| .

Masour nej ad Masoud is a native and citizen of lIran. In
1983, he left Iran as a refugee to reside in Canada. Masoud
[ived in Canada until 1994, when he entered the United States
W t hout a visa and under fraudulent pretenses. Prior to entering
the United States, he was convicted in Canada of conspiracy to
traffic in a narcotic. He was sentenced to 30 nonths in prison
and all egedly served 11 nonths of this term He was then
released to a hal fway house for six nonths before being rel eased
on parol e.

On Cctober 26, 1994, the Inmm gration and Naturalization
Service (INS) issued an order to show cause agai nst Masoud,
charging himwi th deportability under 8 U S.C. § 1251(a)(1)(A)?
After the issuance and service of an arrest warrant, Misoud cane
into INS custody at Oakdal e, Loui siana on Novenber 7, 1994.

Since Masoud fell wthin the definition of an “aggravated fel on”
under immgration |aw due to his conviction in Canada, he was
det ai ned wi thout bond. He did not request a bond redeterm nation

hearing. After a deportation hearing, Masoud was found

2 At the tinme, 8§ 1251(a)(1)(A) provided that any alien at
the time of entry into this country who is within one of four
follow ng classes is excludabl e:

(1) an alien convicted of a violation of lawrelating to a
control |l ed substance;

(2) an alien who sought to procure entry into the United
States by fraud,

(3) an alien who was not in possession of a valid entry
docunent; and

(4) a non-immgrant alien not in possession of a valid non-
i mm grant visa.



deportabl e and, at Masoud’'s request, the |Inmm gration Judge
ordered himdeported to Canada. Masoud was advi sed, however,
that if Canada was unwilling to accept himor failed to respond
to the Attorney General’s inquiry within three nonths, he would
be deported to his native country of Iran.

Masoud wai ved his appeal rights at the hearing, but
nonet hel ess filed a notice of appeal with the Board of
| mm gration Appeals (BIA) alleging that the I mm gration Judge
commtted prejudicial error in finding himdeportable. He then
w t hdrew his appeal, and the order of deportation becane final.
However, the Canadi an Governnent refused to accept Masoud, and
the INS was unable to obtain travel docunents fromlran.

On February 26, 1996, Masoud filed a petition for wit of
habeas corpus in the district court. On Cctober 11, 1996, a
magi strate judge recommended denial of the petition as prenmature
because Masoud had failed to exhaust his adm nistrative renedies.
On Decenber 23, 1996, the district court agreed with the
magi strate judge’s recomendati ons and denied his petition.
Masoud filed a tinely notice of appeal.

In response to Masoud’ s notion to proceed in forma pauperis,
the district court ordered himto pay $10.60 as an initial
partial filing fee and to make paynents of 20% of the nonthly

income in his account until the full $105 fee is paid.



Masoud contends that there are no adm nistrative renedies
avai l able to him and even if there were, resort to them would be
futile. He contends that he is being detained unconstitutionally
because 8 U . S.C. § 1252(a)(2)(A) is unconstitutional, and that
the district court’s decision was the result of “prejudice and
bigotry against aliens.” Relying on 8 1252(c), he argues that he
shoul d be rel eased from cust ody because the |INS has been unabl e
to deport himwthin six nonths of his final order of
deportation. He also contends that he is entitled to rel ease
under supervision or under bond.

Masoud requests this Court to declare that: (i) exhaustion
of admnistrative renedies is not required; (ii) 8 U S. C
8§ 1252(a)(2)(A) is unconstitutional; and (iii) illegal aliens are

entitled to the sane rights as |egal aliens.

B
Jurisdiction of the federal courts over habeas corpus

petitions filed by aliens was significantly narrowed when
Congress anended the Inmgration and Nationality Act (INA) by
enacting the Illegal Immgration Reformand | nmm grant
Responsibility Act of 1996 (11 RIRA) on Septenber 30, 1996, and
the Anti-Terrorismand Effective Death Penalty Act of 1996
(AEDPA) on April 24, 1996. Qur first inquiry is whether this
Court has jurisdiction to review Masoud’ s request for habeas

relief.



Section 306(a) of the Il RIRA adds the follow ng new
subsection to Section 242 of the | NA:
(g) EXCLUSI VE JURI SDI CTI ON. -- Except as provided in this
section and notw t hstandi ng any ot her provision of |aw, no
court shall have jurisdiction to hear any cause or claim by
or on behalf of any alien arising fromthe decision or
action of the Attorney General to commence proceedi ngs,
adj udi cate cases, or execute renoval orders agai nst any
alien under this chapter.
See IIRIRA § 306(a) (codified at 8 U.S.C. 8§ 1252(9g)).
Congress divested the courts of jurisdiction by enacting this
statute in order to streanmine the appeal and renoval process by
preventing delays in the deportation of aliens convicted of
crines. See H Rep. No. 104-469(1), 104th Cong., 2d Sess. 359,
463 (1996). 8§ 1252(g) constitutes clear and convincing evidence

that Congress intended to preclude judicial review. See Block v.

Community Nutrition Inst., 467 U S. 340, 349 (1984).

Section 309 of the IIRIRA titled “EFFECTI VE DATES;
TRANSI TI QN,” sets out procedures for nmaking the transition from
the INAto the IRIRA.  Section 309(a), which establishes the
effective date for nost of the anendnents in Title Ill of the
| RIRA, states:

(a) I'N GENERAL. -- Except as provided in this section and

sections 303(b)(2), 306(c), 308(d)(2)(D), or 308(d)(5) of

this division, this subtitle and the anendnents made by this
subtitle shall take effect on the first day of the first
nmont h begi nning nore than 180 days after the date of the
enactment of this Act.
Since the Il RIRA was enacted on Septenber 30, 1996, the effective
date provided by 8 309(a) is April 1, 1997.

An express exception to the |language in 8 309(a), which

calls for prospective application of the IIRIRA is found in §

5



306(c) which provides for retroactive application of INA § 242 (8
US C 8 1252(g)). Section 306(c) of the IIRIRA titled
“ EFFECTI VE DATE,” st ates:

(c) EFFECTI VE DATE.

(1) I'N GENERAL. -- Subject to paragraph (2), the anendnents
made by subsections (a) and (b) shall apply as provided
under Section 309, except that subsection (g) of section 242
of the Immgration and Nationality Act (as added by
subsection (a)), shall apply without limtation to cl ains
arising fromall past, pending, or future exclusion,
deportation, or renoval proceedi ngs under such Act.

See IIRIRA § 306(c)(1).
Several other courts have al so concluded that 8 U S.C. §

1252(g) is to apply retroactively. Anerican-Arab Anti -

Discrimnation Comm v. Reno, 119 F.3d 1367, 1371 (9th GCr.

1997); Lalani v. Perryman, 105 F.3d 334, 336 (7th Gr. 1997);

Ramal lo v. Reno, 114 F.3d 1210, 1211-12 (D.C. Gr. 1997),

petition for cert. filed, 66 U S. L.W 3264 (U S. Sep. 24, 1997)
(No. 97-526); Safarian v. Reno, 968 F. Supp. 1101, 1105 (E. D. La.

1997). However, courts have been divided over whether the
retroactive effect of 8§ 1252(g) becane effective on Septenber 30,

1996, the enactnent date of the IIRIRA, see, e.q., Ugwoezuono V.

Schiltgen, 1997 W. 102499, *3 (N.D. Cal. 1997), or April 1, 1997,

the effective date of the IIRIRA see, e.q., Lalani v. Perrynan,

105 F. 3d 334, 336 (7th Gr. 1997). Wth respect to the instant
case, this is a distinction without a difference because 8
1252(g) is effective now since both dates have passed.

Therefore, 81252(g) deprives federal courts of jurisdiction. The

appeal nust be then dism ssed and the case remanded with



instruction to dismss the petition for want of jurisdiction, if

the wthdrawal of jurisdiction is constitutional.

C.

Masoud al |l eges that the pre-II RIRA § 1252(a)(2) is
unconstitutional. Under the Il R RA which was enacted after this
petition was filed, his continued detention would now be governed
by a new provision 81226(c). W decline to address the
constitutionality of the new statute without it being raised by
the parties before the adm nistrative agency and the district

court.

L1l
W DISM SS Petitioner’s appeal for lack of jurisdiction and

di sm ss his pending notions as noot.



