IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30170

In The Matter O : LANDFI NDERS, | NC;
EDWARD P. BENJAM N, JR

FI RST NATI ONAL BANK OF COMVERCE OF

NEW ORLEANS; LANDOWNER S | NTEREST, | NC.,

Debt or s.

LANDFI NDERS, | NC.; LANDOMER S

| NTEREST, I NC.; EDWARD B. BENJAM N, JR ;
FI RST NATI ONAL BANK OF COWMERCE COF

NEW ORLEANS; CATHERI NE CARMEN COLE PETTY,

Appel | ant s,

ver sus

ENERGY | NVESTMENT COVPANY; M CHAEL T.
HALBOUTY ENERGY COVPANY; ROMN
PETROLEUM | NC.; TEXACO, |INC.; LEA
EXPLORATI ON | NC. ,

Appel | ees.
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EDWARD B. BENJAM N, JR , Co-Trustee for
the Class Trust of the children of
Harris P. Dawson, Jr., under the will of
Jenni e P. Dawson; FIRST NATI ONAL BANK OF
COMVERCE OF NEW ORLEANS, Co-Trustee for
the Class Trust of the children of
Harris P. Dawson, Jr., under the will of
Jenni e P. Dawson,

Appel | ant s,

ver sus

ENERGY | NVESTMENT CO.; M CHAEL T.
HALBOUTY ENERGY COVPANY; ROMN PETROLEUM
I NC.; TEXACO, | NC.; LEA EXPLORATI ON, I NC. ,

Appel | ees.
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EDWARD B. BENJAM N, JR. : FI RST NATI ONAL
BANK OF COMVERCE OF NEW ORLEANS,
Co-Trustee for the O ass Trust of the
children of Harris P. Dawson, Jr.,

under the will of Jennie P. Dawson;
LANDFI NDERS, | NC.

Appel | ant s,
ver sus
TEXACO, INC.; MCHAEL T. HALBOUTY
ENERGY CO.; LEA EXPLORATI ON, | NC.
ENERGY | NVESTMENT CO.; ROMAN PETROLEUM
I NC. ,
Appel | ees.

Appeal fromthe United States District Court for the
M ddle District of Louisiana
(96- CV- 257, 96-CV-256 & 96- CV-255-B- ML)

Novenber 14, 1997
Before JOLLY, DAVIS, and BARKSDALE, Circuit Judges.

PER CURI AM *

This appeal involves the interpretation of certain mnera
| eases. Wiile we accord the |eases an interpretation different
from that of the trial court, we reach the sane end result.

Because the trial court commtted no reversible error, we affirm

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



I
A
As did the trial court, we hold that the |eases at issue in
this case are unanbi guous and we wi Il thus accord the | anguage used

in the leases its commonly prevailing neaning. Principal Health

Care of Louisiana, Inc. v. Lewer Agency, Inc., 38 F.3d 240, 243

(5th Gr. 1994) (construing Louisiana law); Breland v. Schilling,

550 So. 2d 609, 610 (La. 1989). The bankruptcy court found that
Lea breached its obligation under Paragraph 47 of the |eases to
interrupt the prescription of nonuse running agai nst SSA and t hat
Par agraphs 48 and 52 were stipul ated danages provisions that set
out Landfinders’ sole renedy against Lea for such breach. Thi s
interpretation was in error.

Par agraph 47 does not i npose an unconditional obligation upon
Lea to interrupt prescription. I ndeed, the contract itself
recogni zed that Lea m ght not acconplish the goal of prescription
interruption. Paragraph 48 specifically provided that “[i]f, on or
bef ore Novenber 24, 1986, Lessee has determned that it is not
possible for himto conply with the performance obligations [of
Paragraph 47],” then the | essee could elect between executing a
total release or continuing the lease under the different
circunstances set out in Paragraph 52. When the |eases are

construed as a whole, it is clear that Paragraphs 48 and 52 set out



alternatives to perfornmance under Paragraph 47. Lea thus did not
“breach” Paragraph 47 when it failed to drill a Comm tnent Well on
SSA before Novenber 24, 1986
B

Qur holding that Lea did not breach Paragraph 47 when it
failed to interrupt prescription and el ected to continue the | eases
under Paragraphs 48 and 52 noots Landfinders’ argunent that the
bankruptcy court erred in construing Paragraphs 48 and 52 as
stipul at ed danmages provisions. The performance duties set out in
the |eases are not severable. Par agraphs 48 and 52 are not
stipul at ed damages provisions; they nerely set out alternatives to
performance under Paragraph 47.

C

Landfi nders also maintains that the bankruptcy court erred
when it concluded that Lea did not breach its performance
obligation under Paragraph 52 because the court found it was
unfeasible to drill a well wth the requisite geologica
specifications. The contract effectively forgave the failure to
drill the Commtnment Well if “prevailing circunstances [nade] a
bottom hol e | ocation under the | eased prem ses unfeasible.” The
substance of Landfinders’ argunent is that the trial court
erroneousl y defined “unfeasi bl e” to nean “cost prohibitive” instead

of according the term a nore narrow neaning closer akin to



“inpossible.”t W disagree. In everyday parlance, unfeasibility
does not connote inpossibility. Wbster’s Third New I nternati onal
Dictionary 2495 (1993) (defining unfeasible as “not feasible” or
“Inpracticable”). There is no suggestion that the word was a term
of art contradicting its usual neaning.

Al t hough Lea drilled a well only 200 feet away fromthe | eased
prem ses, the trial court found that it would have been unfeasible
to attenpt to sidetrack the well so that it would have a bottom
hol e | ocation under the | eased prem ses. The evidence indicated
and the trial court found that Lea drilled at the optinmm
geol ogical location and still drilled a dry hole. It would have
been senseless to continue the operation in the face of the
information gleaned from that well. The trial court did not
clearly err by finding that it was unfeasible to drill a well wth
a bottom hole location under the | eased prem ses.

|1
I n conclusion, we hold that the bankruptcy court erroneously

construed the | eases, but that such error does not nandate reversal

!Contained within this argunent is the conpani on contention
that the court erroneously utilized parol evidence to broadly
define “unfeasible.” As set out in the opinion, we hold the term
to be unanbi guous. Further, even if the termwere anbi guous, the
evidence is clear that the parties did not contenplate a narrow
construction. That the parties redacted the term*“i npossi ble” and
i nstead enpl oyed “unfeasi ble,” even though the change was at Lea’s
urging, evidences an intent consistent with the definition
enunci ated by the trial court and adopted by this court.



in this instance. Reading the | eases as a whole, which we nust
under Louisiana law, we hold that Lea was not under an
unconditional obligation to interrupt the prescription of nonuse
runni ng agai nst SSA. Par agraphs 48 and 52 provided alternative
performance obligations to those set out in Paragraph 47, thus, Lea
effected no breach of the l|leases by failing to neet the
interruption requirenment in Paragraph 47. Furthernore, the
bankruptcy court did not commt clear error when it found that Lea
fulfilledits drilling obligations under the alternative provisions
because it was unfeasible to drill a well wth a bottom hole
| ocati on under the | eased prem ses.?

For the reasons set out in this opinion, the ruling of the
district court is

AFFI RMED

2Appel lant Petty’'s claimfor attorneys’ fees and costs of the
litigation is nooted because she did not “prevail” in this action
on the contract.



