IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30601
Summary Cal endar

EMLY J. WAGNER,
Pl ai ntiff-Appellant,
vVer sus
TRW | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Western District of Louisiana
(95- CV- 1865)

March 4, 1998
Bef ore REAVLEY, KING and DAVIS, G rcuit Judges.
PER CURI AM *

Emly Wagner sued TRW Inc. for violations of the Fair
Credit Reporting Act (FCRA)! seeking actual danmages, punitive
damages, costs and attorneys fees. The trial court granted
summary judgnent for TRW Inc., and WAgner now appeals. W

affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

115 U.S.C. 88 1681 et seq. (1998).



In June 1994, \Wagner requested a copy of her credit report
from TRWafter being turned down for credit. The credit report
contained an entry which stated that Wagner had “5 or nore” |ate
paynments on an account with JC Penney. Wagner conpl ai ned about
this entry. TRWsent a consuner dispute verification request
(CDV) to JC Penney; the CDV indicated that Wagner had been | ate
wth paynent “6+ tinmes.” JC Penney confirned that the report was
correct. \Wagner conplained again to TRW another CDV was sent
out, and JC Penney again confirnmed the information. At this
time, the enploynent |ine was changed from “psychol ogi ca
services” to “Bottl ecap Lounge.” Wagner conpl ained, and the

enpl oynent information was corrected.

Di scussi on

This Court reviews a district court’s grant of summary
j udgnent de novo, applying the sane standard as did the district
court.? Summary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law "3

2Neff v. American Dairy Queen Corp., 58 F.3d 1063, 1065 (5th
Cr. 1995).

SFed. R Giv. P. 56(c) (1997).
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The FCRA requires that “[w henever a consuner reporting
agency prepares a consuner report it shall foll ow reasonabl e
procedures to assure maxi mum possi bl e accuracy of the information
concerning the individual about whomthe report relates.”* The
FCRA is to be liberally construed in favor of the consuner.?®

The legislative history of the FCRA reveal s
that it was crafted to protect consuners from
the transm ssion of inaccurate information
about them and to establish credit reporting
practices that utilize accurate, relevant,

and current information in a confidential and
responsi bl e manner. ®

This Court has previously noted the distinction between
“accurate information” and “maxi num possi bl e accuracy.”’ In
Pinner v. Schmdt, this Court found that a notation of
“Litigation Pending” was anbi guous, and could easily be construed
to indicate that the plaintiff was being sued by the conpany,
while the situation was actually the reverse.® The Court found

that “[i]t would have been a sinple matter to prevent this

anbiguity,” and that this was sufficient to uphold a jury verdict

415 U.S.C. § 1681le(b) (1998).

SAainond v. Trans Union Credit Info. Co., 45 F.3d 1329, 1333
(9th Cir. 1995).

6ld. (citations onmtted).
'Pinner v. Schmdt, 805 F.2d 1258, 1262 (5th Cir. 1986).
8 d.



in favor of the plaintiff.® The standard used by the court was
“what a reasonably prudent person would do under the

circunstances.”® Wagner argues that TRWs use of “or nore” was
unr easonabl y anbi guous because it could nean that she was | ate 6,
10, or 100 tinmes. However, in contrast with the entry at issue
in Pinner, the “or nore” notation, although inprecise, is neither
i naccurate nor open to an interpretation that is directly
contradictory to the true information.

Wagner al so argues that TRWviolated the FCRA by entering
i ncorrect enploynent information. However, WAagner has presented
no evi dence that the erroneous information was ever disclosed to
a third party. No case has extended FCRA danmages to include pain

and suffering danages based on information that a credit

reporting agency never provided to any third party .

°l'd. at 1262-63.
01d. at 1263.

1See Casella v. Equifax Credit Info. Servs., 56 F.3d 469,
474-75 (2d Cr. 1995) (holding that the plaintiff was not
entitled to any damages for pain and suffering sinply because
plaintiff knew there was inaccurate information on plaintiff’s
credit report, because that information was not conveyed to any
third party); Hyde v. H bernia Nat. Bank, 861 F.2d 446, 449 (5th
Cir. 1988) (“The statute does not allow suit against the credit
agency for creating, possessing, or revealing to a consuner
credit files containing erroneous information.”). Cf. Stevenson
v. TRW Inc., 987 F.2d 288, 297 (5th Cr. 1993) (allow ng
recovery where plaintiff was denied credit three tinmes and
experienced consi derabl e enbarrassnent from having to discuss his
probl ens with busi ness associates and creditors).
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Wagner also clainms that TRWvi ol ated the FCRA by not
di scl osing the source of this inaccurate enploynent information.
The FCRA states that “[e]very consuner reporting agency shall,
upon request [and proper identification of any consuner], clearly
and accurately disclose to the consuner . . . [t]he sources of
the information.”'? Courts have previously rejected attenpts by
a credit agency to sinply plead ignorance.®® Al though this issue
was nmentioned in the recitation of the facts in the conplaint,
the plaintiff did not specifically plead a violation of §
1681g(a)(2) in the conplaint, nor did the plaintiff raise the
issue in its response to TRWs notion for summary judgnent. This
Court will not consider argunents that were not presented to the
district court.?

Because WAagner has not presented evidence of an actionable
cl ai mof actual damages, we do not reach the issue of punitive
damages.

AFFI RVED

1215 U.S.C. § 1681g(a)(2); @uinmond v. Trans Union Credit
Info. Co., 45 F.3d 1329, 1334 (9th Cr. 1995).

13See @ui nond, 45 F.3d at 1334.

YWilliams v. Tine Warner Qperation, Inc., 98 F.3d 179, 183
(5th Gir. 1996).



