IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30621
Summary Cal endar

JERRY TOUSSAI NT; MYRA RENEE
TOUSSAI NT,

Pl aintiffs-Appellants,
vVer sus

CHARLES HAMLI N; RENTERS
CHO CE | NCORPORATED,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Louisiana
USDC No. 96- CVv- 357

April 8, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Myra Toussai nt was hired by Magi c- Rent - To- Om as a manager-i n-
training. Magi c- Rent - To-Om  was subsequently purchased by
def endant Renter’s Choice (“Renters”), at which point Toussaint, in
order to maintain her enploynent at Renters, was required to change
to an account nanager position. Toussaint alleges that, during her
enpl oynent at Renters and whil e under the supervision of defendant
Charl es Ham in, she was subjected to many acts of discrimnation on
the basis of her race and subjected to a hostile work environnent

because of the defendants’ disparate treatnent of African-Anerican

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



cust oners. Toussaint also alleges that, despite her good work
record, the defendants term nated her enploynent because she is
African- Aneri can. Based on the above all egations, Toussaint filed
the instant suit against the defendants, pursuant to 42 U S C
§ 1981 (“8 1981") and the Louisiana Human Ri ghts Conm ssion Act,
La. R S. 51:2242. Id. at 1-5. Addi tionally, Jerry Toussaint
(“Jerry”), the husband of Myra Toussai nt, asserted a cl ai mpursuant
to Louisiana Cvil Code Article 2315 against the defendants for
“l oss of services, enotional distress fromconcern for his wfe,
| oss of society and consortium”

The district court granted the defendants’ notion for summary
judgnent on all counts of the conplaint and di sm ssed t he conpl ai nt
Wth prejudice. Toussaint filed a tinely notice of appeal.

On appeal, Toussaint argues that the district court erred by
granting the defendants’ summary judgnent notion regardi ng her
discrimnatory discharge claim because there were genui ne issues
of material fact. Although the defendants have fully briefed their
argunents regardi ng Toussaint’s other clains, Toussaint failed to
argue her other clains, as well as Jerry’s claim in her appea
brief. Toussaint’s other clains and Jerry’'s claimare therefore

deened abandoned. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th

Cr. 1993) (holding that clains not argued in the body of the brief
are abandoned on appeal).

We review a grant of summary judgnent de novo. Geen v. Touro

Infirmary, 992 F.2d 537, 538 (5th Gr. 1993). Sunmary judgnent is



appropriate when, considering all of the adm ssible evidence and
drawi ng all inferences in the |ight nost favorable to the nonnovi ng
party, there is no genuine issue of material fact and the noving
party is entitled to judgnent as a matter of law Fed. R Gv. P

56(c); Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr.

1994) (en banc). There is no genuine issue of material fact, if,
taking the record as a whole, a rational trier of fact could not

find for the nonnoving party. Newell v. Oxford Managenent, Inc.,

912 F.2d 793, 795 (5th Cr. 1990).
Clains of racial discrimnation brought under § 1981 are

subject to the sane evidentiary framework as those brought under

Title VII. See Harrington v. Harris, 108 F.3d 598, 605 (5th Cr
1997) .
[ T]he proper allocation of burdens of production in
enpl oynent discrimnation cases [isS]: First, the
plaintiff nust establish a prima facie case of
di scrim nation; second, if [the plaintiff] is so
successful, the defendant nmust articulate sone

| egitimate, nondi scrimnatory reason for the chall enged
enpl oynent acti on; and third, if the defendant is so
successful, the inference of discrimnationraised by the
prima faci e case di sappears, and the plaintiff then nust
prove, by a preponderance of the evidence, both that the
defendant's articulated reason is false and that the
def endant intentionally discrimnated.

Walton v. Bisco Ind., 119 F. 3d 368, 370 (5th Gr. 1997) (citations

omtted). To establish a prima facie case of discrimnatory
di scharge, the plaintiff nmust show that: (1) she is a nenber of a
protected class; (2) she was qualified for the position that she

formerly held; (3) she was discharged fromthat position; and (4)



af ter being discharged, her position was filled by a person who is

not a nenber of the protected class. See Meinecke v. H & R Bl ock,

66 F.3d 77, 83 (5th Cr. 1995).

The district court held that Toussai nt had established a prinm
faci e case of discrimnatory discharge, but that the defendants had
offered a legitimate, nondiscrimnatory reason for her discharge,
which was that Toussaint had failed to nmeet the stated credit
gui delines regarding her accounts. This proffered reason was
stated on Toussaint’s termnation form and in her deposition
Toussaint admtted that she had failed to neet the credit
guidelines prior to, and at the tinme of, her term nation.

At this point, as noted by the district court, the burden
shifted to Toussaint to prove that the defendants’ proffered reason
for discharge was a pretext for racial discrimnation. See St.

Mary’'s Honor Ctr. v. Hicks, 509 U S 502, 507-08 (1993). I n

opposition to the defendants’ notion for sunmary judgnent,
Toussai nt argued that the defendants’ proffered reason was clearly
pretextual because: (1) she was never told that she could be
di scharged for failing to neet the credit guidelines; (2) her white
coworkers were not fired, although they also failed to neet the
credit guidelines; and, (3) at the beginning of her enploynent,
defendant Ham in told her that he had never seen any bl ack managers
that were good. However, in her deposition, Toussaint admtted
that all of the account managers had been warned that they coul d be

termnated if they failed to neet the credit guidelines. She also



admtted that one of the two white coworkers who had been enpl oyed
at the tinme she had been hired had subsequently been fired, while
the other had subsequently quit. Al t hough the routine use of
derogatory racial coments nmay constitute direct evidence of a

discrimnatory notive behind a term nati on decision, see Brown v.

East Mss. Elec. Power Assoc., 989 F.2d 858, 861 (5th Cr. 1993),

the single alleged coment by defendant Hamlin clearly fails to
qualify as routine.

Aplaintiff’s subjective belief that she was di scharged due to
racial discrimnation, by itself, is insufficient to prevent
summary judgnent for a defendant who has given a legitimate,

nondi scrim natory reason for discharge. See Douglass v. United

Serv. Auto. Assoc., 79 F.3d 1415, 1430 (5th Cr. 1996)(en banc).

As Toussaint failed to satisfy her burden by show ng that the
def endants’ proffered reason for her discharge was a pretext for
racial discrimnation, the district court properly granted sumary
judgnent for the defendants.

AFFI RMED



