UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO 97-31081
Summary Cal endar

ANTO NE J. HAWKI NS, ET AL.,
Plaintiffs
ERNEST SM TH
Pl ai ntiff-Appellant
VERSUS
AM GROWARK RI VER SYSTEM | NC. ,
Defendant/ Third-Party Plaintiff/Appellee
VERSUS
QUALI TY FAB AND MECHANI CAL CONTRACTORS, | NC.,
Thi rd-Party Def endant/ Appel | ant Appel | ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CVv-2210-D)

August 21, 1996
Before JOLLY, BENAVI DES and PARKER, Circuit Judges.

PER CURI AM
| .
FACTS & PROCEDURAL HI STORY
I n June of 1993, ADM Growmark River System Inc., (hereinafter

“ADM') needed soneone to denolish and renbve two grain dryer units

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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at its Destrehan, Louisiana, facility. Quality Fab & Mechanica
Contractors, Inc., (hereinafter “Quality Fab”), which had regularly
performed fabrication and mai nt enance services at ADM s Destrehan
facility, submtted a witten proposal and price quotation
($23,500) for the denolition project. Quality Fab was orally
awar ded t he j ob.

During the course of the denolition on June 3, 1993, a flash
fire occurred, injuring Ernest Smth and Antoi ne Hawkins.? Smith
and Hawkins sued ADM ADM filed a third-party conplaint against
Qual ity Fab based on an i ndemni fi cati on agreenent signed on behal f
of Quality Fab by its President, a M. Bourgeois, on April 27
1992.° By that agreenent, Quality Fab agreed in pertinent part to:

| ndemrmi fy, defend, and hold Conpany .... harmess from

and agai nst any and all clains, suits, causes of action,

liability, damages, judgnents or expenses including, but

not limtedto, reasonable attorneys’ fees and litigation

costs, for personal injuries, death and/or property

damage, suffered by enpl oyees of either party or third
parties arising out of or in any way connected wth

| ndependent Contractor’s activities at the site or the

performance of its obligations under this Agreenent or

any contract with Conpany, even if caused by the sole or

concurrent negligence or fault of Conpany, or whether

based on strict liability, unseaworthi ness, warranty, or

ot herw se.

Par agraph One of the agreenent describes its scope as “apply[ing]

toall work currently being perforned by | ndependent Contractor for

2Qual ity Fab subcontracted with Kelly Teel to performthe denolition.
Plaintiffs Snmith and Hawki ns were enpl oyed by Teel.

SADM al so joined International Indemity Conpany, Quality Fab’'s
liability carrier, asthird-party defendant. I|nternational | ndemity was
| ater di smi ssed on summary j udgnent for | ack of coverage of this incident.
That di smi ssal is not chall enged and therefore, International Indemityis
not a party to this appeal.



Conpany and all existing and future work orders and purchase orders
entered into between the parties.”

The case went to trial. Thereafter, while the matter was
under subm ssion, ADM settled w th Hawkins. The district court
then entered judgnent in favor of ADM dismssing Smth's claim
The district court then granted summary judgnent in favor of ADMon
its third-party conplaint against Quality Fab, based on the
i ndemmi fication agreenent, and entered judgnent in the anount of
$35, 000, the stipulated amount of ADM s attorneys’ fees and costs
incurred in defense of the clains by Smth and Hawkins. The
district court held, as a matter of law, that the indemity
agreenent net the requirenents of a binding contract under
Loui siana law. The district court also held that the agreenent was
not anbiguous as to its terns, that those terns contenplated the
denolition work perforned by Quality Fab’s subcontractor on June 3,
1993, and therefore, there was no unresol ved question of nmateri al
fact as to the intent of the parties. Quality Fab appeals fromthe
summary judgnent against it for ADMs attorneys’ fees and costs,
argui ng that the indemification agreenent is not a valid contract
under Louisiana law and in any event does not cover the work
performed by it on June 3, 1993.

.
LAW & ANALYSI S

This Court reviews a district court decision to grant summary
j udgnent de novo, applying the sane standard as the district court.

Wnn v. Washington National |nsurance Conpany, 122 F.3d 266, 268



(5th Cr. 1997), citing Bodenheiner v. PPG Indus., Inc., 5 F.3d
955, 956 (5th Cir. 1993).

“A contract is an agreenent by two or nore parties whereby
obligations are created, nodified, or extinguished.” La. Cv. Code
Ann. art. 1906. (West 1987). “Four elenents are required for a
valid contract: (1) the parties nust possess the capacity to
contract; (2) the parties’ nutual consent nust be freely given; (3)
there nust be a certain object for the contract; and (4) the
contract nust have a | awful purpose.” Wllace v. Shreve Menori al
Li brary, 79 F.3d 427, 430 n. 4 (5th Gr. 1996), citing Keller v.
Sisters of Charity, 597 So.2d 1113, 1115 (La. C. App. 1992), and
La. Cv. Code Ann. arts. 1918, 1927, 1966, 1977. Watever the
di fferences m ght be between Louisiana Cvil Law and t he common | aw
in other jurisdictions, both require nutuality of obligation to
forma contract. Leger v. Tyson Foods, Inc., 670 So.2d 397, 401
(La. App. 3 Cr. 1996).

Quality Fab argues that the indemity agreenent does not
specify a certain object, because the operation of its terns
depended upon the formation of a future contract which m ght or
m ght not be fornmed depending solely upon the wll of ADM I n
ot her words, the indemification agreenent is not a valid contract,
because the indemification provision will not becone operative,
unl ess ADM hires Quality Fab to provide sone future service, which
may or may never occur, depending solely on the whimof ADM

It is true that Louisianalawrecognizes the enforceability of

cl ear and unanbi guous indemity contracts. See Soverign Ins. Co.



v. Texas Pipe Line Co., 488 So.2d 982, 984 (La. 1986); Pol ozola v.
Garl ock, Inc., 343 So.2d 1000, 1003 (La. 1977); Comrander v. BASF
Wandotte Corporation, 978 F. 2d 924, 926 (5th Cr. 1992). However,
in the cases cited the indemity agreenent was part of a |arger
contract for +the performance of a specific object. I n
contradi stinction, this case involves a stand-alone indemity
agreenent, wherein the indemification wll be part of the
i ndemmi tor’s obligation under sone unspecified future contract that
may or may not be awarded. The difference is that in the Louisiana
cases the agreenent to indemify is given as part of an ongoing
bargain (i.e., A agrees to do Y for B in return for X nunmber of
dollars and in addition A will indemify B for any harm caused
while Ais doing Y for B), while in this case the agreenent to
indemmify is given independently in connection with no specific
future act which mght give rise to the duty to indemify (i.e., A
agrees to indemify B for any harmcaused while Ais perform ng any
duty under sone future contract wwth B, assum ng that B ever enters
into a contract wwth Ain the future, which of course, B is under
no obligation to do).

The real problemw th this indemity contract is not the | ack
of a specific object but its |ack of nutual obligation. Quality
Fab’s obligation is apparent, i.e., it nust indemify ADMif ADM
ever contracts with Quality Fab in the future. However, in return
for that prom se, ADM has taken on no correspondi ng obligation
(e.g., a promse to use Quality Fab exclusively for maintenance or

denolition services at the Destrehan facility). The prol ogue of



the contract states that Quality Fab’s promse to indemify is
gi ven

“[1]n consideration of the work orders and purchase

orders issued and to be issued by the Conpany to

| ndependent Contractor, the agreenents set forth herein

and ot her good and val uabl e consi deration, the receipt

and sufficiency whereof are hereby acknow edged ....”
The problemw th this recitation is that it does not indicate that
ADM actually gave Quality Fab anything new in response to or as
i nducenent for its promse to indemify. Any past purchase orders,
work orders or other consideration cannot provide the necessary
cause for a subsequent contract, because past consideration was
gi ven as inducenent for past performance. Any future work orders
or purchase orders are not cause for Quality Fab’'s promse to
i ndemmi fy, because there is no obligation on ADMs part to ever
contract wwth Quality Fab again. In short, ADM prom sed nothi ng at
all in the future and nade no cont enporaneous prom se which woul d
anopunt to a nutual obligation under the indemity agreenent, and
therefore, that agreenent is not a valid contract. Hence the
judgnent of the district court nust be reversed. ADM alleged no
basis for indemification other than the above indemification
agreenent, therefore, we reverse and remand for entry of judgnent
in favor of Quality Fab on ADMs third-party conplaint against
Qual ity Fab.
REVERSED and REMANDED.



