IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40514
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

| SMELDO VENTURA- GUTI ERREZ,
Def endant - Appel | ant.

Appeals fromthe United States District Court for the
Sout hern District of Texas

( M 95- CV- 330)

January 23, 1998
Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.”’

PER CURI AM

| smel do Ventura-Cutierrez, federal prisoner #65009-079,
appeals fromthe district court’s denial of his notion to vacate,
set aside, or correct his sentence pursuant to 28 U S.C. § 2255.
He avers that the governnent breached the pl ea agreenent by failing

to file a notion for downward departure pursuant to U S . S. G 8§

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



5K1. 1 and that his counsel was i neffective in recommendi ng he pl ead
guilty. Ventura-Qutierrez also avers, for the first time in his
reply brief, that the district court erred in refusing to hold an
evidentiary hearing. We have reviewed the record and find no
error. Accordingly, the judgnent is AFFIRMED for essentially the
sane reasons adopted by the district court. See United States v.

Ventura-Qutierrez, No. M95-CV-330 (S.D. Tex. March 31, 1997).

AFFI RVED

Ventura-CQutierrez’'s notion for appointnent of counsel is
deni ed.



