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BACKGROUND

Appel lant, Paul Fielding (“Fielding”), was a nenber of the
Dallas Gty Council when he was indicted for, anong other things,
mai | fraud and extortion. Six days after Fielding' s jury trial
began, he pled guilty to a two-count information which charged that
Fiel ding used the nmails to defraud the sharehol ders of Mason Rich,
a Dallas based factoring conpany of which he was vice-president.

According to the information, the mail fraud involved a schene to

IPursuant to 5" QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



defraud investors by nmailing a fraudulent private placenent
menor andum soliciting investnent in Mason Rich. The information
al so charged that he conspired to extort Handy Andy Janitorial
Service (“Handy Andy”) into purchasing cleaning supplies from a
conpany controll ed by Fielding.

I n the pl ea agreenent, Fiel ding acknow edged hi s under st andi ng
that he would be sentenced under the United States Sentencing
Commi ssion’s Quidelines (“QGuidelines”) and waived his right to
appeal, except for the application of the GCuidelines. Fi el di ng
stated that he was satisfied wth the services of his attorneys
both in the plea agreenent and in the Rule 11 hearing. Fielding
al so executed a factual resune which described and admtted his
conduct, including the elenents of the offenses charged in the
i nformati on.

At his plea hearing, Fielding testified that he di scussed the
Gui delines with counsel, understood his right to continue with his
trial, and was satisfied with his | egal representation. He also
testified that his plea was know ng and voluntary and that al
facts set forth in the factual resunme were true.

Subsequently, Fielding noved to withdraw his guilty plea
contending that he was coerced into pleading guilty because his
trial attorneys advised hi mthat he would receive 25 to 40 years in
prison if convicted. Following an evidentiary hearing, the
district court denied Fielding s notion. The court relied on
affidavits from Fielding's trial counsel denying that they told

Fi el ding he woul d spend 25 to 40 years in prison



At the sentencing hearing, Fielding objected to the inclusion
of his fraud against MIller Brewing Conpany (“Mller”) and his
extortion of Electronic Data Systens (“EDS’) as rel evant conduct.
Rejecting Fielding s challenge, the district court found that
Fiel ding defrauded MIler and extorted EDS. The court sentenced
Fielding to 41 nonths in prison, 3 years supervised rel ease, and
$890,942.46 in restitution.

Fi el di ng appeal s, maintaining: (1) the court erred in refusing
to allow himto withdraw his quilty plea; (2) his plea was not
know ng and voluntary; (3) his counsel was ineffective; (4) the
information to which he pled failed to state a Hobbs Act violation
and there was no factual basis for the plea; and (5) the district
court erred in calculating his sentence under the Cuidelines. W
affirm

DI SCUSSI ON

Fi el di ng contends that the district court erred by refusing to
allow Fielding to withdraw his guilty plea. See Fed. R Gim P
32(e). We reviewthe denial of a defendant’s notion to withdraw a

guilty plea for abuse of discretion. See US. v. Gant, 117 F. 3d

788, 789 (5th Gr. 1997)(citing United States v. Henderson, 72 F. 3d
463, 465 (5th Cir. 1995).

A trial court should consider seven factors in determning
whet her to all ow a defendant to withdraw his guilty plea: (1) does
t he def endant assert his i nnocence; (2) prejudice to the governnent
if the withdrawal notion were granted; (3) whether the defendant

has delayed in filing his withdrawal notion; (4) whether the



w t hdrawal woul d substantially i nconveni ence the court; (5) whether
t he cl ose assi stance of counsel was avail able; (6) whether the plea
was know ng and voluntary; and (7) whether the w thdrawal woul d

waste judicial resources. See United States v. Carr, 740 F.2d 339,

343-44 (5th CGr. 1984). Applying these factors, the district court
denied Fielding’ s notion. W conclude that the district court did
not abuse its discretion.

Fi el di ng mai ntains that he received i neffective assi stance of
counsel and that his plea was not know ng and vol untary. According
to Fielding, he decided to plead guilty because he was wongly
advi sed that he would have to serve 25 to 40 years in prison if
convicted at trial. W reviewa district court’s findings of fact

for clear error. See United States v. Stevenson, 126 F. 3d 662, 664

(5th Gr. 1997). The court found that Fielding s attorneys did not
tell himthat he was facing 25 to 40 years in prison. The court
noted that Fielding was a sophisticated businessman who told the
court that he was satisfied with the services of his counsel. The
court also found that Fielding know ngly acknow edged his guilt to
the court and to the probation officer. We conclude from our
reviewof the record that these findings are not clearly erroneous.

Fi el ding contends that the information fails to state a Hobbs
Act viol ation. W reject Fielding’'s claimthat the infornmation
fails to state a Hobbs Act viol ati on because the i nformation tracks

the | anguage of 19 U S.C. 1951. See U.S. v. Arlen, 947 F.2d 139,

145 (5th Gr. 1991)(stating that “[a]n indictnent that tracks a

statute’s words is generally sufficient”). Fielding also contends



that there is no factual basis for his plea to the Hobbs Act
violation. W need not address this claimbecause Fielding s plea

agreenent waived his right to appeal. See U.S. v. Ml ancon, 972

F.2d 566, 568 (5th Cr 1992).

Finally, Fielding challenges his sentence. He maintains: (1)
the district court inproperly included MIller Brewng as a victim
even though MIler and Mason Rich had already settled and (2) the
ei ght-1evel enhancenent wunder U S S. G § 2Cl.1(b)(2)(B) was
i nproper because any extortion was unrelated to his capacity as a
public official and was not for the purpose of performng an
official act. W reviewthe district court’s interpretation of the
Gui delines de novo and its findings of fact for clear error. See

U.S v. daiborne, 132 F. 3d 253, 254 (5th Gr. 1995). W give due

deference to the district court’s application of the GQuidelines to

the facts. See U.S. v. Wst, 58 F.3d 133, 137 (5th Gr. 1995).

Fielding’ s challenges to his sentence are neritless. A civil

settl enent does not bar restitution. See United States v. Savoi e,

985 F.2d 612, 619 (1st CGr. 1993). The district found that
Fielding’s fraud on MIler was relevant conduct because it was
“closely intertwined” with his efforts to keep Barre & Conpany from
di scovering m srepresentati ons of Mason Rich’s financial condition.
See U S S G § 1B1.3(a). The record adequately supports this
fi ndi ng.

Fielding’s challenge to his eight-level enhancenent under §
2C1.1(b)(2)(B) also fails. The district court’s finding that

Fielding used his official position to extort from EDS was not



clearly erroneous. |In his factual resune, Fielding admts that he
used his city council position to induce EDS to grant a contract to
Handy Andy, Mason Rich’'s client.

AFFI RMED



