IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41072
Conf er ence Cal endar

W LLI AM EARL CUNNI NGHAM
Pl ai ntiff-Appellant,
ver sus

JEFFREY GUNNELS, CORRECTI ONAL OFFICER Il O ficer,
Eastham Unit of the Texas Departnent of Crim nal

Justice; BLAKELY MUSTON, CORRECTIONAL OFFICER Il Oficer,
Eastham Unit of the Texas Departnent of Crim nal

Justice; CHARLES MARTIN, Warden, In his official capacity
as warden at Eastham Unit of the Texas Departnent of
Crimnal Justice; KENNETH SULEWSKI, In his official
capacity as captain, Eastham Unit of the Texas Depart nent
of Crimnal Justice; SH RLEY B. WYATT, In his official
capacity as Disciplinary Captain, Eastham Unit of the Texas
Departnent of Crim nal Justice,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:94-CV-203

Oct ober 20, 1999
Bef ore JONES, W ENER, and STEWART, G rcuit Judges.
PER CURI AM *
Wl liam Earl Cunni ngham Texas prisoner #643591, appeal s
fromthe dismssal of his civil rights action followng a jury

trial. Cunningham noves for the preparation of the trial

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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transcript at governnent expense and for oral argunent.

Cunni ngham s transcri pt and oral argunent notions are DEN ED.
The appel | ees nove for the dism ssal of Cunningham s appeal; for
the reasons that follow, the appellees notion is GRANTED

Cunni ngham contends that the magi strate judge erred by
denying his discovery notions; that the nmagistrate judge erred by
denying his notion for a default judgnent; that he was deprived
of access to the courts by limtations on his lawlibrary access;
that the magi strate judge erred by denying his notions for
appoi ntnent of counsel; that the appellees inflicted cruel and
unusual punishnment; that the district court erred by denying
various notions for restraining orders; that the nmagi strate judge
erred by denying his requests for nedical wtnesses; that npst
jurors at his trial were prison system enpl oyees; that the
appel |l ees deprived himof a fair trial; and that the magistrate
judge deprived himof a fair trial. Wth the exception of the
i ssues di scussed bel ow, Cunni ngham has failed to brief his issues
for appeal. Brinkmann v. Dallas County Deputy Sheriff Abner, 813
F.2d 744, 748 (5th CGr. 1987).

Cunni ngham has failed to show prejudice resulting fromthe
denial of his discovery notions. Marshall v. Norwood, 741 F.2d
761, 764 (5th Gr. 1984). No default judgnent against the
appel | ees woul d have been appropriate for their alleged failure
to conply with discovery orders. FeD. R Cv. P. 55(a).

Cunni ngham has failed to show that he was deprived of the
ability to prepare and transmt necessary docunents to the court

due to the limtations on his law library access. He has failed
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to show a deprivation of his right of access to the courts.
Brewer v. WIkinson, 3 F.3d 816, 821 (5th Cr. 1993).

Cunni ngham does not indicate why he needed counsel’s gui di ng
hand to assist in questioning witnesses or instructing the jury;
Cunni ngham asserts those reasons for appointnment of counsel for
the first time on appeal. He has failed to show plain error
regardi ng the denial of his notions for appointnent of counsel.

H ghl ands Ins. Co. v. National Union Fire Ins. Co., 27 F.3d 1027,
1032 (5th Gir. 1994).

Cunni ngham s appeal is without arguable nerit and is
frivolous. The dism ssal of Cunninghanis appeal as frivol ous
counts as a strike pursuant to 28 U S.C. § 1915(g). W are aware
t hat Cunni ngham al ready is barred by 8 1915(g) from proceeding in
forma pauperis (I FP) unless he is under inm nent danger of
serious physical injury. Cunninghamyv. Heuszel, No. 97-40931
(5th Gr. Aug. 20, 1998) (unpublished). Because Cunni nghamfiled
the notice of appeal in the instant case before he achieved
three-strike status, the bar of § 1915(g) does not affect the
i nstant appeal .

APPEAL DI SM SSED AS FRI VOLOUS. 5TH QR R 42. 2.



