IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. No. 97-41492
USDC No. G 97- CV-586

TRAVI S DALE CGRAY
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

April 13, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
BY THE COURT:

Texas state prisoner Travis Dale Gay, no. 542293, has
requested fromthis court a certificate of appealability (COA) to
appeal the district court’s denial of his 28 U S.C. § 2254
petition for federal habeas relief. He also requests in fornma
pauperis (I FP) status on appeal.

Gray argues that the Texas Departnent of Crimnal Justice
(TDCJ) has erroneously conputed the Iength of his term of
i nprisonnment and that he should be entitled to mandatory
supervi sed rel ease on January 23, 1999. Any potential dispute
between Gray and TDCJ "has not ripened into the definite and

concrete controversy" necessary for the adjudication of Gay’'s
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claim Cross v. lLucius, 713 F.2d 153, 159 (5th G r. 1983). The

controversy is nore hypothetical than real and, as such, does not
present a federal court with the Article Ill case or controversy
requisite to its jurisdiction.

Al t hough the district court did not specify whether its
dism ssal was with or without prejudice, such a dismssal is
usually with prejudice. See Fed. R Cv. P. 41(b). Gay’'s
requests for a COA and | FP are GRANTED and the judgnent of the
district court is MO FIED to be WTHOUT PREJUDI CE to all ow him
to bring his claimonce the controversy is ripe. The judgnent is

AFFI RVMED as MODI FI ED



