IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-41516
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

CHRI STOPHER ALLEN LEW S,
al so known as L. A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:97-CR-19-1)

August 12, 1996

Bef ore JOHNSON, H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Christopher Allen Lewis challenges the sentence inposed
followng his guilty plea conviction for possession with intent to
di stribute cocaine base in violation of 21 U S.C. 88 841(a)(1) and
(b)(1)(A). Specifically, he argues that the district court erred
(Din calculating the amount of cocaine base attributable to him
for sentencing purposes and (2)in refusing to nake a downward
departure.

First, Lews contends that the 137.3 grans of cocai ne base

attributed to himin the presentence report (“PSR’) included the

Pursuant to 5th QR R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th CrR R 47.5. 4.



wei ght of baki ng soda whi ch ought to have been excl uded as waste.
The amount of drugs involved in an offense is a factual

determnation reviewed for clear error. See United States V.

Mergerson, 4 F.3d 337, 345 (5th Gr. 1993), cert. denied, 510 U S

1198 (1994). Lewis failed to present any evidence at sentencing
that the anmount of cocaine base attributed to him in the PSR
contai ned any determ nable quantity of baking soda. The district
court did not clearly err in adopting the undisputed findings of
the PSR with respect to the drug quantity. See Fed. R Cim P
32(b) (6) (D).

Because Lewis did not denobnstrate clear error in connection
wth this finding and failed to denonstrate that the cocai ne base
cont ai ned baki ng soda, we need not reach the nerits of his argunent
that baking soda is an excludable waste product under the
sent enci ng gqui del i nes.

Second, Lewis argues that the district court erred in failing
to grant a downward departure based on the disparity between the
penalties for crack and powder cocaine. This argunment is

foreclosed by the law of this circuit. See United States V.

Thomas, 120 F. 3d 564, 575 (5th Cr. 1997), cert. denied, 118 S. C
721 (1998); United States v. Fonts, 95 F.3d 372, 374-75 (5th Cr

1996) .

Lews’ appeal is wthout arguable nerit and is therefore
frivolous. Because it is frivolous, it is dismssed. 5th Cr. R
42. 2.
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