IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50146
Summary Cal endar

M CHAEL LATHUM
Pl ai ntiff-Appellant,
vVer sus
P. LOPEZ;, R SUTHERLAND,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Western District of Texas
USDC No. P-96-CV-59

August 7, 1997
Before JOLLY, BENAVI DES and PARKER, Cirucit Judges.
PER CURI AM *

M chael Lathum Texas state prisoner #634529, appeals from
the district court’s dismssal of his civil rights conplaint for
his failure to conply with a court order. The district court’s
menor andum opi ni on states that the dism ssal was w t hout
prejudice, but the court’s final judgnent reflects that the
dism ssal was with prejudice. A dismssal with prejudice is
I nappropriate because there is no clear record of delay or

cont umaci ous conduct by Lathumnor is there a showng in the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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record that the district court considered or enployed | esser

sancti ons. See Berry v. CIGNA/ RSI-CIGNA, 975 F.2d 1188, 1190-91

(5th Gr. 1992). |If the dism ssal was w thout prejudice,
appellate review i s inpossi bl e because, w thout a copy of
Lat humi s conplaint, the court is unable to determ ne whether his
clains are barred by the two-year |[imtations period, and, thus,

were effectively dism ssed with prejudice. See MNeal v.

Papasan, 842 F.2d 787, 793 n.1 (5th Cr. 1988). Additionally, a
review of the record shows that Lathumdid submt financi al
docunents to the district court. Accordingly, the judgnent of
the district court is VACATED and the case REMANDED for further

pr oceedi ngs.



