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JOHN M DUHE, JR, Circuit Judge:?

A jury convicted Ruby Jean Tyrone (“Defendant”) of carjacking
pursuant to 18 U S.C. A 8§ 2119 (West Supp. 1999), receiving and
concealing a stolen firearmpursuant to 18 U S.C A 8§ 922(j) (West
Supp. 1999), and using a firearm in connection with a crinme of
viol ence pursuant to 18 U S.CA 8 924(a)(2) & (c) (West Supp.
1999). On appeal, she raises five issues: (1) 8§ 2119 requires
proof of an unconditional intent to cause death or serious bodily
harm and no jury could reasonably infer unconditional intent from
the facts of the case. (2) The district court failed to instruct

the jury concerning 8 2119's unconditional intent requirenment. (3)

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Even, if 8 2119 requires only conditional intent, there was
insufficient evidence to support a jury’'s finding of that intent.
(4) Because we shoul d reverse the predicate carjacking conviction,
we shoul d al so reverse her conviction for using a firearmin the
comm ssion of a crinme of violence. (5 Her conviction for
recei ving or concealing a stolen firearmshoul d be reversed because
88 922 & 924 are unconstitutionally beyond Congress’ Comerce
Cl ause power. W disagree and affirm
BACKGROUND

This case stens from the repossession of a car. Chris
Bl akely, (“Blakely”) an enployee of General Mtors Acceptance
Corporation (“GVAC'), repossessed Babylin Crockett’s (“Crockett”)
car at Crockett’s request, because Crockett realized she was unabl e
to make the paynents. At the tine, Crockett lived with Tyrone
because she was dating Tyrone’'s son. After the car’s repossession,
Tyrone repeatedly telephoned GVAC conplaining that she was
receiving notices indicating that she owed noney to GVAC When
GVAC infornmed Tyrone that any correspondence sent to her was an
error, she requested that GVAC send soneone to her hone to exani ne
the notices, insisting that she speak with a field representative
face-to-face. In response to Tyrone’'s request, Blakely nade an
appointnment to visit Tyrone at her hone.

Bl akel y drove to Tyrone’s hone where she was net by Tyrone who
identified herself as “Robbie”. “Robbie” told Bl akely that Tyrone
was at work, and that they needed to go to an attorney’s office to

vi ew t he docunents sent by GVAC



Tyrone rode in Blakely’'s car giving directions to the
attorney’s office. Unable to find the office, Blakely stopped in
a park and tel ephoned her office on a cell phone to find the
addr ess. Tyrone produced a handgun from her purse. Bl akel y
testified that Tyrone was about to aim the gun at her when she
grabbed Tyrone’'s hand and the gun fearing for her life. Tyrone
told Blakely, “I"mgoing to do to you what | did to Ruby.”? During
the struggl e over the gun, Tyrone pulled the keys out of the car’s
ignition and hit Blakely in the head with the barrel of the gun.

Bl akel y managed to escape fromthe car and run towards a nman
wor ki ng nearby. Tyrone drove away in Bl akely’'s car. The workman
contacted the police, who discovered Bl akel y’s car abandoned.

The police arrested Tyrone shortly after the incident, and
Bl akely identified her as the assailant. The police found a gun in
Tyrone’ s purse which was | ater discovered to have been stolen from
the residence of Brian Pardo where Tyrone worked during the prior
week. Pardo purchased the gun in Alabama, and it was manufactured
in Massachusetts. A jury convicted Tyrone of the three counts

di scussed above, and she appeal s.

DI SCUSSI ON
Carj acki ng
A. Intent
Tyrone contends that conditional intent, i.e. the intent to

2The meani ng of Tyrone's statenent is unclear. One option is
that she neant “1’mgoing to do to you what [you] did to Ruby.” In
ot her words, Tyrone was going to take Bl akely’s car just as Bl akely
had taken a car from Ruby Tyrone’s house.
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cause death or serious bodily harmonly if the victimrefuses to
relinquish his car, is insufficient to satisfy 8 2119, relying on

United States v. Randolph, 93 F.3d 656, 665 (9th Gr. 1996)

(holding “[t]he nmere conditional intent to harma victimif she
resists is sinply not enough to satisfy 8 2119's new specific
intent requirenent.”) Circuits were split concerning this issue.

See United States v. Wllians, 136 F.3d 547, 551 (8th Gr. 1997);

United States v. Ronero, 122 F.3d 1334, 1339 (10th Cr. 1997);

United States v. Arnold, 126 F.3d 82, 89 (2nd Cir. 1997); United
States v. Anderson, 108 F.3d 478, 485 (3rd Cr. 1996). However,

the Suprenme Court recently resolved this split, holding that the
intent requirenent of 8§ 2119 is satisfied “when the Governnent
proves that at the nonent the defendant denmanded or took control
over the driver’s autonobile the defendant possessed the intent to
seriously harmor kill the driver if necessary to steal the car.”

Holloway v. United States, 119 S. C. 966, 972 (1999). As a

result, Tyrone's argunents that the governnent failed to prove
intent and that the district court erred in not instructing the
jury on unconditional intent fail.
B. Sufficiency of the Evidence

Tyrone argues that, even if 8 2119 only requires conditional
intent, the governnent’s evidence is insufficient to support her
convi cti on. She points to the following facts in her favor: 1)
Tyrone did not attenpt to harm Bl akely when Bl akely | ooked in her
trunk for a phone book; 2) Tyrone did not point the gun at Bl akely

when Tyrone pulled the gun out of her purse; 3) Tyrone did not



point the gun at Blakely when Blakely ran from the car; and 4)
Tyrone di d not say anything indicating that she woul d shoot Bl akely
if she did not get out of the car.

The governnent contends that a defendant’s ability to obtain
a car without resorting to the infliction of death or serious
bodily harmdoes not negate the intent to cause such harmin order
to obtain the car. Anderson, 108 F.3d at 484. The gover nnent
points to the foll ow ng facts suggesting that Tyrone possessed the
intent to cause death or serious bodily harmif Blakely did not
relinquish the car: 1) Tyrone created an el aborate plan to lure
Bl akely to her hone, contacting GVAC and conplaining of non-
exi stent notices; 2) Tyrone lured Blakely to an isolated place so
she coul d steal Blakely' s car; 3) Tyrone pulled a |l oaded and fully
operable firearmfromher purse and, in an ensui ng struggle, struck
Bl akely on the head with it; and 4) Tyrone told Bl akely, “1’ mgoing
to do to you what | did to Ruby.”

On appeal, we will uphold a jury’s verdict if arational trier
of fact could have found the essential elenents of the crine beyond

a reasonabl e doubt. See United States v. Payne, 99 F.3d 1273, 1278

(5th CGr. 1996). The jury is free to choose from anong all

reasonabl e constructions of the evidence. See United States v.

Chaney, 964 F.2d 437, 448 (5th Cr. 1992). We nust determ ne
whet her the evidence, when considered in the |ight nost favorable
to the governnent, proved Tyrone’s guilt beyond a reasonabl e doubt .

See United States v. Westbrook, 119 F.3d 1176, 1189 (5th Cr.

1997), cert. denied, 118 S. C. 1059-60 (1998).




Tyrone carried out a plan to lure a GVAC representative to her
house. Because GVAC previously repossessed a car that was parked
at Tyrone’s house and belonged to the girlfriend of Tyrone's son,
the jury could have inferred that Tyrone's plan was to take sone
measure of revenge agai nst GVAC, or specifically against Bl akely.
The jury also could have inferred that Tyrone pulled the gun from
her purse as a neans of intimdating Blakely into relinquishingthe
car and that if Blakely did not relinquish the car, Tyrone would
use deadly force to acconplish her plan. Tyrone’s words and
actions, including battering and threatening Bl akely with the gun,
evidence her intent to cause serious bodily harm or death if
Bl akel y di d not acqui esce in Tyrone’s plan. For the above reasons,
we find the evidence sufficient to support Tyrone s carjacking
conviction pursuant to 8 2119, and therefore also affirm her
conviction for use of a firearmduring a crine of violence pursuant
§ 924.

1. Receiving or concealing a stolen firearm

Tyrone argues we should reverse her firearns conviction
because the statute is beyond Congress’ power under the Commerce
Clause. Section 18 U . S.C. A 8 922(j) requires that the defendant
receive or conceal a stolen firearm that has been shipped or
transported in interstate commerce. 18 U S.C.A 8§ 922(]) (West
Supp. 1999). Tyrone contends that the prohibited conduct has
nothing to do with interstate comerce; therefore, it is an
i nperm ssi ble exercise of Congress’ Commerce C ause power. She

relies on United States v. Lopez, 514 U S. 549, 567-68 (1995),




where the Court held that the federal governnment could not,
consistent with its power under the Commerce Cl ause, crimnalize
the nere interstate possession of a firearmin or near a school,
because the statute did not regulate the channels or
instrunmentalities of commerce, nor did the prohibited conduct have
“[anything] to do wth f‘comerce’ or any sort of economc
enterprise.” [|d. at 561

We recently held that 8 922(j) is a constitutional exercise of

Congress’ Commerce Cl ause power. United States v. Luna, 165 F. 3d

316, 320-21 (5th Cr. 1999). This forecl oses Appellant’s position.
The firearm Tyrone used during the carjacking was manufactured in
Massachusetts, purchased in Al abama, and taken to Texas by its
owner . Evi dence that a gun was manufactured in one state and
possessed in another state is sufficient to establish a connection

between the firearmand interstate commerce. See United States v.

Pi erson, 139 F.3d 501, 503-04 (5th Cr. 1998). For the above
reasons, we affirm Tyrone’s conviction pursuant to 8§ 922(j).
CONCLUSI ON

Because we hold the conditional intent to cause death or
serious bodily harm if the victim does not relinquish his car
satisfies 8§ 2119, the district court did not err in not instructing
on unconditional intent, the evidence is sufficient to support the
jury’s carjacking conviction, and 8 922(j) is a permssible
exerci se of Congress’ Commerce C ause power, we affirm Tyrone’s
convi ctions.

AFFI RVED






