IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50522
Summary Cal endar

CARLOS BERNARD NEWTON,
Peti ti oner- Appel | ant,
vVer sus

TI' M VWEST, Asst. Warden; STATE OF TEXAS; GARY L.
JOHNSON, DIR., TEXAS DEPP T OF CRIM JUSTICE, INST' L D V.,

Respondent s- Appel | ees.
Appeal fromthe United States District Court

for the Western District of Texas
USDC No. MO 95-CV-278

March 13, 1998
Before JOLLY, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *

Carl os Bernard Newt on (#664876), a state prisoner, has
appeal ed the district court’s judgnent dismssing his petition

for a wit of habeas corpus raising several ineffective-

assi st ance- of - counsel cl ai ns. See Strickland v. Washi ngton, 466

U S 668, 687 (1984). Newton contends that his attorney net with
himonly once prior to the trial. The state habeas court found
otherwise, and its findings of fact are presunptively correct.

See Marshall v. Lonberger, 459 U. S. 422, 432 (1983).

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Newt on contends that his attorney erred in failing to
subpoena and call his codefendants as wi tnesses. The state
habeas court’s finding that Newon’s attorney had determ ned that
t he codefendants would not offer favorable testinony is
presunptively correct. 1d. at 432. Newton contends that an
“affidavit” signed by codefendant Hernandez proves that Hernandez
woul d have “cleared” Newton if he had been subpoenaed to testify
and that Newton had never possessed drugs or drug paraphernali a.
Her nandez’ statenent, if true, does not establish that counsel
was professionally unreasonable in relying on the representations
of Hernandez’ attorney regarding the favorability of Hernandez’

testinony. See Black v. Collins, 962 F.2d 394, 401 (5th Gr.

1992). A hearing was not required because the record before the
court was adequate for disposition of the case. Joseph v.
Butler, 838 F.2d 786, 788 (5th Cr. 1988).

Newt on contends that his attorney failed to seek pretrial
di scovery and suppression of illegally obtained evidence. These
clains are not supported by the record.

Newt on has failed to show that he was prejudiced by his
attorney’s failure to | odge an objection under Batson v.
Kentucky, 476 U.S. 79 (1986).

Because Newton admtted, during the guilt/innocence phase of
the trial, that the facts underlying the enhancenent counts of

the indictnent were true, Newton cannot show that his attorney
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was professionally unreasonable in advising Newon to plead true
to those counts during the penalty phase of the trial.
Newt on contends that counsel failed to subpoena ali bi
W tnesses and failed to nove for a newtrial. Newton did not
have an alibi defense, and his attorney did nove for a new trial.
Newt on contends that his attorney was ineffective in failing
to prove his innocence through the use of blood and DNA testing
of a syringe. Limtations on counsel’s investigation are
reasonable to the extent that reasonabl e professional judgenent
supported such limtations. Black, 962 F.2d at 401. The
arresting officer testified that he saw Newton injecting hinself
Wi th narcotics. There was no reason to believe that Newton’'s
bl ood and DNA woul d not be found in the syringe and their absence
woul d not necessarily excul pate Newton. This argunent fails both

prongs of the Strickland test.

Newt on raises a variety of issues for the first tinme in his
reply brief, including his contention that the arresting officer
was notivated against himby racial aninus and that evidence
regardi ng the actions of another officer was not disclosed to the

defense, in violation of the rule in Brady v. Maryl and, 373 U. S.

83 (1963). Because these issues are raised for the first tinme in

Newton’s reply brief, we do not consider them Knighten v.

Commi ssioner, 702 F.2d 59, 60 & n. 1 (5th Cr. 1983).

Newt on contends in passing that the district court erred in

failing to appoint counsel. Oher than to argue that his case is
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conpl ex, Newton does not suggest why the interests of justice

woul d have been served by appoi nt nent of counsel. See Schwander

v. Blackburn, 750 F.2d 494, 502 (5th Gr. 1985).

The district court’s judgnent is AFFI RVED



