UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-50680
Summary Cal endar

DONALD M VALCHER,

Pl ai ntiff-Appellant,

VERSUS

TOO D. WEST, JR, Secretary of the United States Arny,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

( SA- 97- CV- 389)
March 10, 1998

Before WSDOM WENER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Donald M Val cher, an enpl oyee with the Operati on Mi ntenance
Division of the United States Arny Medical Departnent Center at
Fort Sam Houston, Texas, filed a | awsuit against the Secretary of
the Army in which he alleged that the Arny retaliated agai nst him

in violation of Title VII, for filing a prior Equal Enploynent

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Qpportunity grievance. The alleged retaliation consisted of a
five-day suspension from duty under a pretext of unacceptable
wor kpl ace m sconduct . The district court dismssed Valcher’s
conpl ai nt because he failed to exhaust adm nistrative renedies,
and, in the alternative, granted summary judgnent in favor of the
Arnmy because Valcher failed to raise a genuine issue of nmateri al
fact as to his contention that his suspension was driven by
i nproper retaliatory notive. W affirm

Even if we were to determne that Valcher exhausted his
adm nistrative renedies, a de novo review of the record reveals
that summary judgnent was appropriate. The defendant articul ated
legitimate, non-retaliatory reasons for suspending Valcher.?
Because Valcher has not nmde a colorable showng that the
defendant’s proffered reasons are pretextual, he cannot escape
summary judgnent.

AFFI RVED.

2 See Long v. Eastfield College, 88 F.3d 300, 304 (5th Cir.
1996) . The evidence in this case showed that Valcher verbally
abused fellow enployees and attenpted to provoke physical
al tercations.



