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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

RONNI E LYNN MCQUEEN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(W 97- CR- 020- 2)

April 21, 1998
Before WSDOM W ENER, and DENNI'S, G rcuit Judges.

PER CURI AM *

Ronni e McQueen pleaded guilty to conspiracy to possess with
intent to distribute sonewhat over 300 grans of net hanphetam ne, in
violation of 21 U.S.C. 88 841(a)(1) and 846. Though the sentenci ng
gui delines prescribed a prison termof 46-57 nonths, the district

court sentenced McQueen to t he mandatory 120- nont h m ni numsent ence

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



prescribed by 8§ 841 for certain quantities of methanphetanine.? On
direct appeal, MQueen argues that his sentence nust be vacated
because (1) the “100 grans or nore of nethanphetam ne” that trigger
the statutory m nimumsentence refer only to that quantity of pure
met hanphet am ne, and (2) the district court did not make sufficient
findings as to the purity of the nethanphetamne attributable to
him MQeen’s argunent is persuasive. W therefore vacate his
sentence and remand the cause to the district court for
resent enci ng.

We have held that the “100 grans or nore of nethanphetam ne”
| anguage  of 8§ 841(b) (1) (A (viii) refers only to pure
net hanphet am ne.®* W have further held that a district court may
i npose the statutory mninmum sentence only if the governnent
presents evidence fromwhich it mght be reasonably inferred that
the total anpunt of nethanphetamine attributable to a defendant
“had a sufficient percentage of purity so as to contain at | east
100 grans of pure methanphetam ne.”*

In the case at bar, the governnent did not adduce evidence

sufficient to permt the district court to find, by a preponderance

2 Section 841(b)(1)(A) (viii) provides that in cases “invol ving
100 grans or nore of nethanphetamne, its salts, isoners, and salts
of its isonmers or one kilogramor nore of a m xture or substance
containing a detectable anount of nethanphetamne, its salts,
isonmers, or salts of its isonmers, [the defendant] shall be
sentenced to a termof inprisonnent which may not be |ess than 10
years or nore than life.”

3 United States v. Kinder, 946 F.2d 362, 367-68 and n. 2 (5th
Cr. 1991).

4 United States v. Myers, No. 94-50423, slip op. at 4 (5th
Cir. March 28, 1995) (unpublished).
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of the evidence,® that the nethanphetamne attributable to Cruz
contained at | east 100 grans of pure nethanphetam ne. The record
merely denonstrated that Cuz and his coconspirators were
di stributing nethanphetam ne of high quality. Wt hout nore, we
cannot agree with the governnent’s contention that the district
court properly inferred that the defendants distributed at | east
100 grans of pure net hanphet am ne.®

W remand to the district court to permt the governnent to
present evidence fromwhich it mght be reasonably inferred that
the total anmpunt of nethanphetam ne attributable to McQueen was
sufficiently pure as to contain at least 100 grans of pure
met hanphetamne. Only if the governnent neets its burden nmay the
district court reinpose the statutory mninum sentence of 120
nmont hs.

VACATED AND REMANDED

> United States v. Bogusz, 43 F.3d 82, 87 (5th Cir. 1994).

61n fact, the district court incorrectly stated at McQueen’'s
sentencing hearing that “purity is not relevant.”
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