IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50754
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
BRI AN KEI TH SPRATT; LEONARD EARL DAVI S,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas
(W96- CR-89-5)

June 9, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *

Def endant s-appel lants Brian Keith Spratt and Leonard Earl
Davis appeal their convictions and sentences for conspiracy to
possess with intent to distribute cocaine and attenpted possession
with intent to distribute cocaine pursuant to 21 U S.C. 88
841(a) (1) and 846. W affirm

Davis and Spratt argue that there was i nsufficient evidence of
an agreenent between themor anyone el se to possess with intent to
distribute cocaine. The evidence is sufficient to show, beyond a

reasonabl e doubt, that Davis and Spratt had an agreenent to possess

Pursuant to 5TH QRcU T RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH CQRaUT
RULE 47.5. 4.



with intent to distribute the cocai ne. See United States V.

Bernea, 30 F.3d 1539, 1551-52 (5th G r. 1994). Any testinony by
Davis to the contrary (i.e., that he did not nake an agreenent with
Al varado or that Spratt did not say anything) is an issue of fact
to be deci ded excl usively by the jury based upon the credibility of
the witnesses. Such testinony does not create an issue as to the

sufficiency of the evidence. See United States v. Garcia, 995 F. 2d

556, 561 (5th G r. 1993). Spratt’s statenent to Al varado about
“rocking up” the cocaine nakes it clear that he and Davis had
agreed to obtain the cocaine and turn it into crack for
di stribution.

Davis and Spratt argue that the evidence is insufficient to
show beyond a reasonabl e doubt that they attenpted to possess with
intent to distribute the cocaine. Spratt and Davis traveled to the
Fandango bar carrying al nost $18, 000, participated in negotiations
for the purchase of a kilogram of cocaine for $18,500, prom sed
t hat they coul d qui ckly obtain nore noney to buy two nore kil ograns
of cocaine if the first one was good, and were walking out to
Al varado’s vehicle to take possession of the cocaine to determ ne
its quality when they were arrested. Al that remained was for
themactually to take possession. The evidence was sufficient to
show that Spratt and Davis intended and had taken a substantia
step toward the comm ssion of the crine of possession with intent

to distribute cocai ne. See United States v. Auqust, 835 F.2d 76,

78 (5th Gir. 1987).

Davis and Spratt argue that the trial court erred in



instructing the jury on constructive possession. The instruction
did not result in reversible error because it was at worst
surplusage. It posed no danger of msleading the jury to convict

on a theory not supported by the evidence. United States V.

Ki ngton, 875 F.2d 1091, 1098 (5th G r. 1989).

Davis argues that the trial court erred in overruling his
objections tothe court’s failure to give a jury instruction on the
|aw of the defense of entrapnent. Upon review of the entire
record, Davis has failed to show l|ack of predisposition or
gover nnment i nducenent. The district court did not abuse its

discretion in not giving the instruction. See United States v.

Branch, 91 F. 3d 699, 712-13 (5th Gr. 1996), cert. denied sub nom,

117 S. C. 1466 (1997), and cert. denied, 117 S. C. 1467 (1997);

United States v. lvey, 949 F.2d 759, 768-69 (5th Cr. 1991).

Davis argues that the district court erred in overruling his
obj ections to evidence that he did not have a sales permt and that
the cellular tel ephone was a clone. Davis's defense was based in
part upon his assertion that he was in the business of buying junk
cars, repairing them and reselling them which he offered as his
expl anation of why he was carrying such a |arge anount of cash
Whet her he had a permt to do sois relevant to the credibility of
his asserted defense. Regarding the cellular tel ephone, the trial
court gave a limting instruction that the tel ephone evidence was
being offered to show what phone nunbers were called from that
tel ephone and that the jury should not consider whether the

t el ephone was stolen. After a review of the record and the



district court’s instructions to the jury during the trial and
before deliberations, we find that the district court did not abuse
its discretion in admtting either type of evidence or in denying

amstrial. See United States v. Coleman, 78 F.3d 154, 156-57 (5th

Cr.), cert. denied, 117 S. . 230 (1996); United States V.

Li nrones, 8 F.3d 1004, 1007-08 (5th Cr. 1993).

Davis and Spratt argue that the district court erred i n basing
their sentences on three kil ograns of powder cocai ne i nstead of one
kilogram Davis told Alvarado that he had brought noney for only
one kil ogramof cocaine, but that if the cocai ne was good, he could
get the noney to purchase the additional two kilograms within an
hour. “That the agreenent was subject to a condition does not nake

it any less an agreenent.” United States v. Grassi, 616 F. 2d 1295,

1302 (5th Gr. 1980). The district court did not clearly err in
sentencing Davis and Spratt based upon three kilograns of powder

cocaine. See United States v. Mergerson, 4 F.3d 337, 345-46 (5th

Cr. 1993).

Spratt argues that the district court erred in failing to
grant his request for a two-level adjustnent for a mnor role in
the offense. Spratt was going to take part in converting the
powder cocaine into crack to determne its quality, which was a
central part of the conspiracy. The district court did not clearly

err in denying the adjustnent. See United States v. Mtchell, 31

F.3d 271, 278-79 (5th Gr. 1994).
AFFI RVED.



