IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50896
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
SPENCER HAYWARD BLAIN, JR.,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC Nos. MO-97-CA-70 & MO 91-CR-79-3

Novenber 4, 1998

Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Spencer Hayward Blain, Jr., federal prisoner # 17508-077,
has appeal ed the district court’s dismssal of his 28 U S. C
§ 2255 notion to vacate.

The district court granted Blain a certificate of
appeal ability (COA) on his clains that his counsel was
ineffective (1) for not having objected to certain alleged trial
errors; (2) for deficient performance relative to a RI CO

forfeiture; and (3) for not having presented grounds for

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentencing | eniency. Since Blain has abandoned these clains by
failing to brief them his appeal wll be dism ssed as frivol ous.

5THAR R 42.2; Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr.

1993) .

The district court denied relief, and denied a COA, on
Blain"s claimthat his counsel was ineffective for failing to
seek dismssal of the indictnent for violation of Blain’s right
to a speedy trial. Blain nay not appeal the district court’s
ruling on this claimunless this court grants his application for
a COArelative toit. 28 U S . C. § 8 2255(c). W review Blain’s
claimfor plain error because he asserts, on appeal for the first
tinme, that the delay of his trial resulted primarily fromthe
court reporter’s delay in providing the transcript of a previous
trial, which is not excludable under the Speedy Trial Act.

See United States v. MPhail, 112 F.3d 197, 199 (5th CGr. 1997);

but see United States v. Cervantes, 132 F.3d 1106, 1109 (5th Cr

1998) (the court does not consider § 2255 issues raised for the
first tinme on appeal). Because Blain has not “nade a substanti al
show ng of the denial of a constitutional right” in regard to
this claim as required by 8 2253(c)(2), his application for a
CQA i s DEN ED.

COA DENI ED; APPEAL DI SM SSED



