UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50929
Summary Cal endar

THOVAS ALAN GUNN
Pl ai ntiff-Appellant,
ver sus

BELL COUNTY, Texas; BELL COUNTY, Sheriff;
UNI DENTI FI ED, Sheriff’s Deputies for Bell County,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W96- CV-211)

May 21, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *

Thomas Al an Gunn, federal prisoner # 60879-080, appeals the
dism ssal of his 42 U S.C. § 1983 action. Qunn contends that the
district court erred by dismssing his clains, pursuant to FED. R
Gv. P. 12(b)(6), against Bell County and the Bell County Sheriff
for failure to state a clai mupon which relief may be granted, and
by denying his “Mtion to Arend Jurisdiction to Include 28 U S. C

§ 1332".

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Based upon our review of the record, we AFFIRM the di sm ssal
of the clains against Bell County and the Sheriff, and the deni al
of Gunn’s notion to anend jurisdiction, for essentially the reasons
stated by the district court. @unn v. Bell County, Texas, No. W
96- CA-211 (WD. Tex. Septenber 30, 1997). @Gunn’ s concl usi ona
all egation, nmade for the first tine on appeal, that the defendants
acted with gross negligence or deliberate indifference, is not
reversible plain error. See Robertson v. Plano Cty of Texas, 70
F.3d 21, 23 (5th Gr. 1995).

@unn al so contends that the district court erred by di sm ssing
wth prejudice his clains against the unidentified deputies,
pursuant to FED. R Cv. P. 4(nm). Even assumng that the district
court erred by dism ssing those clains wth prejudice, any error is
harm ess, because any anended conplaint filed by Gunn to substitute
nanmed def endants woul d not relate back to the date of his original
conplaint under FED. R Qv. P. 15(c)(3) and, therefore, would be

ti me-barred. See Jacobsen v. Gsborne, 133 F.3d 315, 320 (5th Cr
1998); see also Tex. GQv. PrRac. & Rem CopE 8§ 16.003; Burrell .
Newsone, 883 F.2d 416, 418 (5th Cr. 1989).

AFFI RVED



