IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60049
Summary Cal endar

MACK BROVW,
Peti ti oner- Appel | ant,
ver sus

JAMES V. ANDERSOQON, SUPERI NTENDENT,;
M SSI SSI PPl STATE PENI TENTI ARY,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:93-CV-100-SA
Decenber 26, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Mack Brown, M ssissippi prisoner # 62926, appeals the
district court’s judgnent denyi ng habeas corpus relief pursuant
to 28 U S.C. § 2254. Brown argues that he was deprived of
ef fective assistance of counsel in several respects, the State
w t hhel d excul patory and i npeachnent evidence in violation of the

Due Process C ause, and he was deprived of his fundanental right

to testify at trial on his own behalf. W have reviewed the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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i ssues raised by Brown and concl ude that he has not denonstrated
that counsel’ s performance was deficient at trial or on appeal

and that he was prejudiced. See Strickland v. Washi ngton, 466

U S 668, 687 (1984). Relevant to his claimthat the State
wi thhel d statenents of w tnesses, Brown has not established that
the statenents contai ned excul patory or inpeachnent evidence.

See Brady v. Maryland, 373 U S. 83 (1963); Gaglio v. United

States, 405 U. S. 150, 154 (1972). Moreover, the record indicates
that Brown at | east acquiesced to a decision that he not testify.

See Jordan v. Hargett, 34 F.3d 310, 312 (5th Gr. 1994). The

judgnment of the district court is AFFI RVED

Because Brown filed his habeas petition before April 24,
1996, we have construed the district court’s grant of a
certificate of appealability (COA) as a grant of a certificate of

probabl e cause (CPC). See Lindh v. Murphy, 117 S. C. 2059

(1997). Accordingly, we have addressed all of the issues Brown

sought to raise in the district court. See Sherman v. Scott, 62

F.3d 136, 138-39 (5th CGr. 1995), cert. denied, 116 S. C. 816

(1996). Therefore, the notion to file an out-of-time reply brief

is DENI ED as unnecessary.



