IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60326

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
CHESTER DAVI D EDWARDS

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(1:93cr008-B)

August 06, 1998
Before KING SM TH, and PARKER, Circuit Judges.
PER CURI AM *

Def endant - appel | ant Chester Davi d Edwards appeal s the
district court’s order denying his notion for a reduction of his
sentence pursuant to 18 U S.C. 8§ 3582(c). W vacate the order
and remand the case.

. BACKGROUND

Def endant - appel | ant Chester David Edwards was convi cted

after a jury trial on tw counts of witness intimdation in

Pursuant to 5TH QRcUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



relation to a federal probe into Edwards’s marijuana possessi on
and distribution. After the trial but before sentencing, Edwards
al so pleaded guilty to possession with intent to distribute
marijuana, a |esser-included offense on one count of a
superseding indictnent. The renmaining counts of the superseding
i ndi ctmrent were di sm ssed.

Appl ying the Sentencing Guidelines in effect at the tine,
the district court treated each of the 388 nmarijuana plants
i nvol ved in Edwards’s of fense as equival ent to one kil ogram of
marijuana. See U.S. SENTENCI NG GUIDELINES MANUAL 8§ 2D1. 1(c) (1993).
Using the figure of 388 kilograns of marijuana, Edwards’ s base
of fense | evel for the possession of marijuana count was 26; the
base offense level for the witness-intimdation counts was 22.
See id. 88 2D1.1(c)(9), 2J1.2(c)(1), 2X3.1. Because the
convi ction were grouped together for sentencing purposes pursuant
to 8 3D1.2, the offense level for the marijuana count was used as
the offense level for all of the counts of convictions as it was
the highest offense level. See id. § 3D1.2. After the court’s
addition of two offense |levels for obstruction of justice and
deni al of an adjustnent for acceptance of responsibility, Edwards
had a total offense level of 28 and a crimnal history category
of I. These figures resulted in a Cuidelines range of seventy-
eight to ninety-seven nonths of inprisonnent. See id. ch. 5, pt.
A (sentencing tbl.). The maxi num statutory term of inprisonnent
for the witness-intimdation counts is not nore than ten years

while the maximumterm for the marijuana-possessi on count is not



nore than five years. See 18 U.S.C. 88 1512(b), 1513(b)?!; 21
US C 8§ 841(b)(1)(D). The district court sentenced Edwards to
seventy-ei ght nonths of inprisonnent on the witness-intimdation
counts and sixty nonths of inprisonnment on the marijuana-
possessi on count to be served concurrently. The district court

al so sentenced Edwards to three years of supervised rel ease for
the witness-intimdation counts and five years of supervised

rel ease for the marijuana-possession count, with all of the terns
to be served concurrently.

On direct appeal, we affirnmed Edwards’s conviction and
sentence. Edwards subsequently filed a 28 U S.C. § 2255 notion
to vacate, set aside, or correct his sentence, which the district
court denied. Edwards appeal ed the denial, but later voluntarily
W thdrew his appeal. Edwards then filed the instant notion
pursuant to 18 U.S.C. § 3582(c)(2) to reduce his sentence based
upon a retroactive anmendnent to the Sentencing Cuidelines and
upon other grounds. The district court denied the 8§ 3582(c)(2)
nmoti on, and Edwards appeal s the denial of this notion.

1. DI SCUSSI ON

Edwards clains error in the district court’s denial of his

8§ 3582(c)(2) nmotion and its denial of the notion w thout first

! Section 1513 has been anended since Edwards’s conviction
redesi gnati ng subsection (a), under which he was convicted, as
subsection (D).



conducting an evidentiary hearing.? W wll address each issue
in turn.

Section 3582(c)(2) permts a district court to reduce a term
of inprisonnent if the sentencing range upon which the term was
determned is |lowered by the Sentencing Comm ssion and if the
reduction is consistent wwth the applicable policy statenents of
the Sentencing Guidelines. See 18 U S.C. 8§ 3582(c)(2); United
States v. Boe, 117 F.3d 830, 831 (5th Gr. 1997). The applicable

policy statenment is Sentencing Quidelines 8§ 1Bl1.10, and it

2 Edwar ds al so rai ses several other challenges to his
sentence: (1) the district court erred in its findings regarding
the anount of marijuana attributed to him which did not have an
adequate factual basis; (2) the district court erred by upwardly
enhancing his offense | evel pursuant to 8 3Cl.1 for obstruction
of justice; and (3) the district court erred by denying hima
reduction in his offense | evel for acceptance of responsibility.
However, a 8 3582(c)(2) notion is not the appropriate vehicle for
rai sing these i ssues because they do not involve a retroactive
application of a subsequently | owered Sentencing Quidelines
range. See United States v. Shaw, 30 F.3d 26, 29 (5th Gr.
1994); United States v. Early, 27 F.3d 140, 142 (5th G r. 1994)
(hol ding that an unauthorized notion in district court could not
be considered a 8 3582(c)(2) notion because the notion did not
address the retroactive application of a Sentencing Quidelines
amendnment and shoul d have been di sm ssed for |ack of
jurisdiction); see also U S. SENTENCI NG GuUi DELINES MAaNUAL § 1B1. 10
application note 2 (1997) (noting that all other Sentencing
Gui del i nes application decisions besides the application of the
anended guideline remain unaffected); United States v. Adans, 104
F.3d 1028, 1030-31 (8th Cr. 1997). On appeal, Edwards al so
asserts that (1) the district court erred in not reducing his
of fense |l evel for being a mnor or mninmal participant, (2) the
district court erred in considering hearsay evidence at his
sentencing, (3) his counsel was ineffective, (4) he is “*Actually
i nnocent’ of the sentence inposed,” and (5) application of
§ 2X1.1 requires a three-level reduction in his offense |evel.
Even if these issues were cogni zabl e under a 8 3582(c)(2) notion,
we w Il not consider them because Edwards did not raise them
before the district court. See Quenzer v. United States (In re
Quenzer), 19 F.3d 163, 165 (5th Cr. 1993).




desi gnat es Anendnent 516, the 1995 anendnent to 8§ 2D1.1(c) which
reduces the marijuana plant equival ency from 1000 grans to 100
grans per plant, as retroactive. See U S. SENTENCI NG GU DELI NES

ManuAaL 8 1B1.10(c) (1997); id. app. C, anmend. 516; see also id.

8§ 2D1.1(c) & tbhl. note (E); Boe, 117 F.3d at 831.
The district court’s decision whether to reduce a sentence
under 8§ 3582(c) is reviewed for an abuse of discretion. See

United States v. Wiitebird, 55 F.3d 1007, 1009 (5th Gr. 1995).

In exercising that discretion, the court is to consi der the
sentence it would have originally inposed had the guidelines, as
anended, been in effect at the tinme.”” 1d. (quoting U.S.
SENTENCI NG GUI DELI NES ManuAL 8§ 1B1.10(b)). The district court should
al so consider the applicable factors set forth in 18 U S. C
§ 3553(a). See 18 U.S.C. 8 3582(c); see also U S. SENTENCI NG
QU DELINES ManuAL 8§ 1B1. 10 background. These factors include (1)
the nature and the circunstances of the offense and the history
and characteristics of the defendant, (2) the need for the
sentence i nposed to reflect the seriousness of the offense and to
protect the public fromfurther crinmes of the defendant, (3) the
ki nds of sentences available, (4) any pertinent Quidelines policy
statenent, and (5) the need to avoid unwarranted sentencing
di sparities anong defendants with simlar records found guilty of
simlar conduct. See 18 U. S.C. § 3553(a).

Edwards argued in his 8 3582(c)(2) notion in the district

court that Amendnent 516 should be applied to his case to reduce

his sentence. Anendnent 516 to the Sentencing Cuidelines treats



each marijuana plant as equivalent to 100 grans. See U. S
SENTENCI NG GUI DELI NES ManuAL 8§ 2D1.1(c) & tbl. note (E) (1997); id.
app. C, anend. 516. Under the anendnent, the anount of marijuana
attributable to Edwards woul d have been 38.8 kilograns, with a
resulting base offense level of 18. See id. 8§ 2D1.1(c)(11).
After adding two offense |evels for obstruction of justice, the
total offense |evel for the marijuana-possession count woul d have
been 20. The base and total offense |evel for the two w tness-
intimdation counts woul d al so have been 20. See id. 8§ 2J1.2.
Accordingly, if the anendnent were applied, Edwards’s hi ghest
of fense | evel would be 20. An offense level of 20 and a crimna
hi story category of | yield a sentencing range of thirty-three to
forty-one nonths of inprisonnent. See id. ch. 5 pt. A
(sentencing thl.).

I n denying Edwards’s 8§ 3582(c)(2) notion, the district court
acknowl edged Anendnent 516’s retroactivity and that it changed
t he wei ght equival ency for marijuana plants. The district court
stated that

[I]t is well established that this decision is

within the discretion of this court. Upon due

consideration of the record in the underlying crimnal

case and the factors generally considered in inposing

sentence set forth in 18 U S. C. 8 3553(a), the court

declines to exercise its discretion.
This statenent by the district court failed to indicate in any
way which factors it found relevant to its decision or that it
considered, as required by the Sentencing CGuidelines, the
sentence it would have inposed had the anended gui deline been in

effect at the tinme of sentencing.

6



The governnent argues that this court can affirmthe

district court based upon United States v. Wiitebird, 55 F. 3d

1007 (5th Gr. 1995). In Witebird, we affirned the district
court’s denial of the defendant’s 8 3582(c)(2) notion w thout
stating any explicit reasons because it inplicitly considered the
factors in 8 3553(a). 1d. at 1010. However, in Witebird, the
district court nmade explicit reference to the notion and the
authorities cited in support and in opposition to the notion.
Id. Therefore, a review of the record in Wiitebird nade cl ear
the reasons upon which the district court relied in making its
decision. The instant case is unlike Whitebird because the
gover nnent never responded to Edwards’s notion in the district
court, which would provide an indication as to the factors which
the district court possibly found relevant. Nor is this case

like United States v. Shaw, 30 F.3d 26, 29 (5th Cr. 1994), in

which we affirnmed the district court’s denial of a reduction of
sentence based upon the district court’s stated reasons which
made no explicit reference to 8§ 3553(a) or the factors |isted
therein. |In Shaw, the stated reasons indicated the rel evant
factors that the district court considered in its decision and
that the district court would have inposed the sane sentence
under the anended gui deline by departing downward to a | esser
degree. See id. at 28-29.

Wthout a clear indication in the record regarding the
sentence the district court would have i nposed under the anended

gui deline or which 8 3553(a) factors the district court was



inplicitly relying upon, we cannot determ ne whether the district
court considered the sentence under the anended gui deline or
relied upon relevant considerations in denying Edwards’s
§ 3582(c) nmotion. While the district court need not nechanically
list every consideration in 8 3553(a), it nust provide a clear
indication in the record “that the court has considered the
rel evant matters, and that sone reason is stated for the court’s
decision.” Adans, 104 F.3d at 1031.

Edwards al so contends that the district court should have
hel d an evidentiary hearing prior to denying his 8 3582(c)(2)
motion. Section 3582(c)(2) is silent regarding the right to a
hearing. See 18 U S.C. 8§ 3582(c)(2); see also United States v.

Townsend, 55 F.3d 168, 171-72 (5th Cr. 1995). Cenerally, a
district court nust hold a hearing only if it is necessary

because the facts are in dispute. See Dickens v. Lews, 750 F.2d

1251, 1255 (5th Gr. 1984). 1In deciding a 8 3582(c)(2) notion,
the general rule applies requiring a factual dispute before an

evidentiary hearing is necessary applies. See United States v.

Shackl ef ord, No. 94-50556, slip op. at 8-11 (5th Cr. June 5,

1995) (unpublished)?® (finding that a hearing was unnecessary
because no factual dispute was raised in the district court’s
denial of the § 3582 notion). Edwards does not all ege any

factual disputes, nor does he denonstrate any need for the

3 “Unpublished opinions issued before January 1, 1996, are
precedent.” 5THCR R 47.5.3.



district court to conduct an evidentiary hearing on the notion.

See Shackl eford, No. 94-50556, slip op. at 11

[11. CONCLUSI ON

For the foregoing reasons, we VACATE the district court’s
order and REMAND the case for the district court to reconsider

Edwards’s notion in a manner consistent with this opinion.



