IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60414
Summary Cal endar

TI MOTHY HOUCK,
Pl ai ntiff-Appellant,
V.

SUNSHI NE JUNI OR FOOD STORES and
PEOPLES TELEPHONE COVPANY,

Def endant s,
SUNSHI NE JUNI OR FOOD STORES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1: 96- CV- 286- CR)

March 31, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *

Plaintiff-appellant Tinothy Houck appeals the district
court’s judgnent as a matter or |aw for defendant-appell ee

Sunshi ne Juni or Food Stores on his premses liability claim W

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

On May 28, 1994, Houck received a page from his enpl oyer,
Sears. Houck, who resided at his brother’s honme within a bl ock
of a store owned by Sunshine Junior Food Stores (Sunshine),
routinely shopped at the Sunshine store and utilized the pay
t el ephones there because his brother’s tel ephone had been
di sconnected. The two pay tel ephones, placed at the Sunshine
store by Peopl es Tel ephone Conpany (Peoples), were | ocated on the
brick exterior wall approximately three feet fromthe indentation
|l eading to the front entrance of the store. Although a cashier
behind the register area could not see patrons using the
t el ephones, an expert wtness testified that a surveillance
canera |l ocated inside the store and directed at the cashier area
coul d have recorded activity at the corner where the phones were
| ocat ed.

Sonetine after dark on May 28, Houck drove to the Sunshine
store, parked in front, and used the tel ephone |ocated closest to
the store entrance to return the page to his enployer. After
receiving a busy signal at his enployer’s tel ephone nunber, Houck
t el ephoned his ex-wife to arrange visitation with his children.
During the conversation with his ex-wi fe, Houck heard a pager and

noticed two nmen, approximately twenty yards away, wal ki ng toward



t he Sunshine store.

After reaching the prem ses, the larger of the two nen
approached Houck and told himto get off the phone. Houck told
himto use the other phone or to wait until he finished his call.
The | arger man nmunbl ed and wal ked into the store. The shorter of
the two nen placed a call fromthe adjacent tel ephone. Wile
Houck continued his tel ephone conversation, the |arger man
returned and demanded a quarter. Houck responded that he had no
quarter, but reached in his pocket and gave the man the change he
had which was twenty-three cents. Keeping the two dines, the man
threw the three pennies on the ground. |In response to the |arger
man’ s subsequent demand for the rest of his noney, Houck answered
that he had none. The snaller man told the other that Houck said
he had no noney, so “go on.” The |arger man went back inside the
Sunshine store. Houck continued his tel ephone conversati on.

The smaller man then attenpted to grab Houck’s pager, and
Houck prevented him from doi ng so. Houck refused the smaller
man’ s subsequent request to | ook at the pager. The smaller man
began munbl i ng what Houck described as threats to take the pager.
As Houck ended his tel ephone call and turned sidewards to face
the smaller man, the smaller man hit hi mbeneath the eye. Houck
st epped forward, asked himwhy he hit him and stared hi m down
for some anount of tinme. Shortly thereafter, sonmeone, presumably
the larger man, hit Houck in the back of the head with a netal
object. Al of these events transpired within three to four feet
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of the Sunshine store entrance. Houck was di scovered unconsci ous
at 11:19 p.m and transported by anbul ance to a | ocal hospital,
where he remained for four to five days for treatnment of his head
injury.

Houck sued Sunshine and Peoples for negligence in failing to
provi de adequate security for the users of pay tel ephones | ocated
on Sunshine’s premses. The district court granted Peoples’
nmotion for sunmary judgnment and di sm ssed Peoples with prejudice
fromthe suit.

At trial before a jury, Houck presented the video deposition
fromhis treating physician and testinony fromtw w tnesses--
Houck and Cynthia Payne Swet man Chil ders, designated by Sunshine
as a security expert. Sunshine noved for judgnent as a matter of
| aw at the end of Houck’s case-in-chief. Concluding that the
evi dence was “woefully | acking in show ng any negligence” and
“voi d concerning any proximte cause,” the District Court granted
Sunshi ne’ s noti on.

1. DI SCUSSI ON

Houck contends that the District Court erred in granting
Sunshine’s notion for judgnent as a matter of |aw. Because this
is a diversity case, we apply the federal standard to determ ne
if the judgnment as a matter of |aw was proper. Entente M neral

Co. v. Parker, 956 F.2d 524, 526 (5th Gr. 1992); Matador

Drilling Co. v. Post, 662 F.2d 1190, 1195 (5th Cr. 1981). W



review a district court’s grant of judgnent as a matter of |aw de
novo. Conkling v. Turner, 18 F.3d 1285, 1300 (5th Cr. 1994).

Judgnent as a matter of law is appropriate in cases where “a
party has been fully heard on an issue and there is no legally
sufficient evidentiary basis for a reasonable jury to find for
that party on that issue.” Fep. R Qv. P. 50(a); see also
Conkling, 18 F.3d at 1300. The court need not submt an issue to
the jury nerely because the party having the burden of proof at
trial introduces a scintilla of evidence to support his position
unl ess that evidence is such that a jury would be justified in
finding in favor of that party. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251 (1985); Boeing Co. v. Shipman, 411 F.2d 365,
374-75 (5th Gr. 1969). “If the facts and inferences point so
strongly and overwhelmngly in favor of one party that the Court
bel i eves that reasonable nen could not arrive at a contrary
verdict, granting of the notion[] is proper.” Boeing, 411 F.2d
at 374. The court nust review the entire trial record in the
light nost favorable to the non-noving party, reserving
credibility determnations and factual inferences for the jury.
Conkling, 18 F.3d at 1300 (citing Anderson, 477 U. S. at 255).
“The *decision to grant [judgnent as a matter of law] . . . is
not a matter of discretion, but a conclusion of |aw based upon a

finding that there is insufficient evidence to create a fact

question for the jury.”” |d. at 1300-01 (quoting In re Letterman



Bros. Energy Sec. Litig., 799 F.2d 967, 972 (5th Cr. 1986)).

Under M ssissippi law, to prevail on a negligence claim
Houck nust prove that (1) Sunshine owed a duty to him
(2) Sunshine breached that duty; (3) he sustained damages; and
(4) Sunshine’s breach of duty was the proxinmate cause of his
damages. Lyle v. Madinich, 584 So. 2d 397, 399 (Mss. 1991).
In order to bear his burden, Houck nust allege specific acts or
om ssions rather than nake general assertions that Sunshine
failed to exercise ordinary care. MWIllianms v. Cty of
Pascagoul a, 657 So. 2d 1110, 1111 (M ss. 1995). Houck contends
t hat Sunshi ne breached its duty of care to its patrons through
negli gent placenent of the pay tel ephones.

“Whet her a duty exists is a question of law” |[|d. at 400.
Sunshine is not strictly liable to its guests for any injury that
occurs on its prem ses; rather, Sunshine owes its patrons a duty
to exercise reasonable care to protect invitees fromreasonably
foreseeable injuries by third parties. Crain v. O eveland Lodge
1532, Order of Moose, Inc., 641 So.2d 1186, 1189 (M ss. 1994).
Liability attaches where the owner has “cause to anticipate the
wrongful or negligent act of [an] unruly patron.” Id. For
Sunshine to have cause to anticipate a potential assault, it
woul d need to have either “(1) actual or constructive know edge
of [an] assailant’s violent nature, or (2) actual or constructive

know edge that an atnosphere of violence exists in the tavern.”



|d. The M ssissippi Suprene Court has expanded the definition of
“Iin the tavern” to enconpass both the exterior and interior of a
busi ness prem ses. Lyle, 584 So. 2d at 399.

Houck neither submtted evidence at trial nor argues on

appeal that Sunshine had actual or constructive know edge of the
assailants’ violent nature. Consequently, the question of
foreseeability requires us to determ ne whet her sufficient
evi dence exists that Sunshine had actual or constructive
know edge of a violent atnosphere surrounding its prem ses.
Rel evant factors include the pattern of crimnal activity both in
the general vicinity and on the prem ses prior to the event which
is the subject of this suit. Crain, 641 So.2d at 1189-90 (citing
Lyle, 584 So. 2d at 399).

Houck i ntroduced evidence of crimnal activity in the
vicinity of Sunshine’s store through the testinony of Childers, a

security expert witness.! Childers testified that, in the two

' In his initial brief, Houck asserted that he had
i ntroduced police reports to denonstrate the I evel of crimnal
activity at the Sunshine store. He included citations in his
initial brief and submtted copies of crimnal reports regarding
i ncidents of shoplifting and gasoline theft at the Sunshine store
in his record excerpts. Sunshine argued that Houck
m srepresented the evidence to this court. The district court
granted Sunshine’'s Modtion to Strike Exhi bits because Houck failed
to disclose these docunents in discovery. 1In his reply brief,
Houck conceded that the district court had excluded the police
reports and clained that his assertion to this Court was an
i nadvertent m stake. On appeal, he does not argue that the
district court erred in excluding the police reports.
Consequently, the only evidence before the court regarding
crimnal activity is Childers’ s testinony.
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years prior to Houck’s assault, two assaults, one arrest for
conceal nent of a weapon, and a nunber of mnor crimmnal incidents
had occurred on Sunshine’s prem ses. |In August 1992, al nost two
years prior to Houck’s assault, an incident of donestic violence
occurred inside an autonobil e parked near the pay tel ephones.
That same nonth, police arrested a store patron for carrying a
conceal ed weapon. Six nonths prior to Houck’s assault, a fenale
clerk had an altercation with a regular custoner. Following a
di spute inside the store, the clerk successfully repelled an
attack when a custoner grabbed her as she disposed of trash in
the dunpster located in the store parking lot. Houck introduced
evi dence of no incidents of violence against a store patron by an
unknown third party other than the assault in which he was the
victim

Sunshi ne argues, and the district court agreed, that Crain
v. O evel and Lodge 1532, Order of the Mdwose, Inc., 641 So. 2d
1186 (M ss. 1994), controls the disposition of this case. 1In
Crain, Crain was the victimof an assault that occurred in the
parking | ot of Mbose Lodge as he unl oaded a nusical instrunent
fromthe trunk of his car. See id. at 1187. |In an attenpt to
prove foreseeability, Crain introduced police reports docunenting
278 crimes, eleven of which were considered violent crines,
occurring within a two bl ock radius of the |odge during fifty-

five of the sixty nonths prior to his assault. |1d. Four of the



crimes occurred at the Mose Lodge, including two that occurred
wthin the year imedi ately preceding Crain’s assault. Id.

Houck argues that Crain is distinguishable fromthis case.
He contends that in Crain, the plaintiff submtted only two
reports of crinmes occurring on the Mbose Lodge prem ses, whereas
Houck presented substantial evidence constituting “a pattern of
routine and frequent crimnal activity” on Sunshine’'s prem ses.
Furthernore, he asserts that neither of the two crines at Mose
Lodge were crinmes against the person. See id. at 1192. He fails
to note, however, that the evidence of crimnal activity
presented at trial consisted solely of Childers’ testinony. That
testinony described two incidents of crines against the person
wthin the two years precedi ng Houck’s assault, one of which
occurred inside a vehicle located in the parking |ot of the
Sunshi ne store.

The specific claimof negligence in Crain centered on
i nadequate lighting. Id. at 1192. Only one |light |ocated near
the building illumnated the parking lot. On the evening of
Crain’s assault, inclenent weather exacerbated the poor security
situation allegedly caused by bad lighting.?2 1d. at 1187.

Nevert hel ess, the M ssissippi Suprene Court granted the

2 At hough Mdose Lodge stipul ated for purposes of sumary
judgnent that only one light existed in the parking lot, it
clainmed that the parking |ot was actually illum nated by nore
than one light. Id. at n.2.



defendant’s notion for sunmary judgnent, holding that two crine
reports on the lodge’'s premses within the year prior to Crain’s
assault were insufficient to establish that Mdose Lodge should
have reasonably foreseen the assault on Crain. 1d. at 1192.
Addressing the issue of foreseeability, the court stated that
“[e] veryone can foresee the comm ssion of a crine virtually
anywhere and at any tine. |If foreseeability itself gave rise to
duty to provide ‘police’ protection for others, every residential
curtilage, every shop, every store, every manufacturing plant
woul d have to be patrolled by the private arns of the owner.”

ld. at 1190 (citations omtted).

Houck argues that his claimis simlar to Lyle v. M adi ni ch,
584 So. 2d 397 (Mss. 1991), in which two unknown assail ants
accosted Janes Lyle in the parking lot of the M adiniches’
restaurant and forced himinto their car at gunpoint. See id. at
398. The M ssissippi Suprenme Court remanded the case for a
determ nati on of whether “discontinuance of its previous policy
of hiring security personnel to patrol the parking | ot
constituted a breach of duty and, if so, whether [that] breach
proxi mately caused or contributed to Lyle’s injuries.” 1|d. at
400. Houck does not contend that Sunshine has discontinued any
security neasure that nmay have prevented Houck’s injury nor does
he produce any evi dence supporting such a contention. He

i kewi se does not argue that Sunshine breached its duty by not
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supplying a security officer to patrol the store.

Houck’ s sole argunent is that Sunshine breached its duty
t hrough negligent placenent of the pay tel ephones. Yet, Houck
i ntroduced no evidence that the placenent of the phones was
probl ematic or that placenent of the phones el sewhere woul d be
preferable. Although a clerk standing behind the counter is
unabl e to see patrons using the tel ephones, a surveillance canera
records activity at the corner where the phones are | ocated.

Mor eover, the tel ephones are located within three feet of the

i ndentation | eading to the Sunshine store entrance. Childers
testified that nothing in her review of photos of the store,

di scussions with an enpl oyee who visited the site, or inspection
of police reports would warrant a recommendati on to nove the pay
tel ephones to a different |ocation.

Even if sufficient evidence exists to submt the question of
breach of duty to a jury, Houck nust still prove a causal |ink
bet ween Sunshine’s purported breach and his injury. See Crain,
641 So. 2d at 1191. He offered no evidence to show that, had
Sunshi ne placed the pay tel ephones in a different |ocation, his
injuries would not have occurred. As such, he offered no
evi dence proving that any act or om ssion on the part of Sunshine
proxi mately caused his injuries. Although proximate cause is
generally a fact question for the jury, when the plaintiff offers

no evi dence, as here, no question exists for the jury to decide.
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See Crain, 641 So. 2d at 1192. Houck’s failure to prove an
essential elenent of his negligence claimis fatal.

The district court rendered judgnent as a matter of |aw
after Houck was fully heard on his claim Reviewng the entire
trial record in the |ight nost favorable to Houck, this court
concl udes that a reasonabl e person could cone to only one
concl usion--that Houck failed to produce sufficient evidence to
denonstrate negligence on the part of Sunshine. W conclude that
the district court did not err in granting Sunshine’s notion for
judgnent as a matter of |aw.

1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

j udgnent .
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