IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60444

EMVA  JORDAN,

Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
V.
KELLWOOD COMPANY,
Def endant - Appel | ant - Cr oss- Appel | ee.
Appeal s from 'Eh;-:- -Uni-t;-:-d-S'Ea'Ee-s D| strict Court
for the Northern District of M ssissipp
(1: 95- CV- 230- B- D)
July 12, 1999
Bef ore GARWOOD, BARKSDALE, and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:”

Fol | ow ng her renoval froma supervisor position, Enma
Jordan sued Kel | wood Conpany (“Kellwood”) for violation of the
Anmericans with Disabilities Act of 1990 (“ADA’), 42 U S. C
§ 12101 et seq. Kellwood appeals a jury verdict in Jordan’s
favor, and Jordan cross-appeals the trial court’s refusal to
instruct the jury on punitive damages. W reverse the trial
court’s decision not to grant Kellwood' s notion for judgnent as a

matter of | aw

* Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



Jordan worked as a line supervisor for Kellwood at its
Cal houn Gity, Mssissippi textile manufacturing plant. Undi sputed
evidence at trial established that being a |ine supervisor at
Kel | wood requires nine to ten hours’ work per day and that the
position cannot be readily split between two enpl oyees.

From March 17 to May 31, 1994, Jordan took a 76-day, fully
paid | eave of absence to have a hysterectony. From Septenber 9 to
Novenber 17, 1994, Jordan took a second fully paid | eave of
absence, lasting 70 days, to have coronary bypass surgery. During
Jordan’ s second | eave, Kellwood assi gned enpl oyee Carolyn
Ham lton to cover Jordan’s supervisory duties.

Jerry Ellison, Kellwobod s human resources manager, testified
that he initially thought that Jordan would be able to return to
wor k around Cct ober 24. Upon Jordan’s return to work in Novenber,
her cardi ot horacic surgeon, Dr. Cerald Wait, restricted her work
to two hours per day. At that tine, Kellwood allowed Jordan to
performpart-tinme textile repair work for two hours per day and
nonet hel ess receive her full supervisor salary. Ham | ton
continued to performJordan’s supervisory duties. Dr. WAt
predi cted in Novenber that Jordan would be able to return to
full-time work by January 1, 1995. On Decenber 8, 1994, Dr. Wit
rel eased Jordan to work four hours per day, during which Jordan
performed textile repair and continued to receive her ful
supervi sor sal ary.

Late in Decenber 1994, Ellison and Jordan tal ked about
Jordan resuming full-tinme work and her supervisory duties after

the plant’s Christmas holiday. Jordan returned to work on January



3, 1995, without an authorization to work full tinme. On January
6, she presented an authorization fromDr. Wait to work 6 hours
per day. At that tine, Kellwood inforned Jordan that it would no
| onger hold the supervisor position open for her and that it
woul d make Ham | ton the new permanent supervisor of Jordan’s
former line. Although Jordan offered to convince Dr. Wait to
authorize immediate full-tinme work, Kellwood remained firmin its
deci sion. Kellwod offered Jordan her choice of two non-

supervi sory, hourly positions: utility worker or production

sewi ng operator. Kellwood also said that it woul d consi der Jordan
for any supervisory position that becane avail abl e once she was
able to work full-tinme. Jordan accepted the utility worker
position and remai ned enployed in that capacity at the tine of
trial. No supervisor position had becone available by the tinme of
trial.

Jordan sued Kel | wood, claimng that the conpany’s deci sion
to renove her froma supervisor position violated the ADA
Because Jordan’s wages as a utility worker roughly equal what her
supervi sor salary woul d have been, Jordan sought conpensatory
damages only for nental anxiety. She al so sought punitive
damages.

The case proceeded to trial. At the close of the plaintiff’s
case, and again at the close of all evidence, Kellwod noved for
judgnent as a matter of |aw. Kellwbod argued that no evidence
i ndi cated that Jordan was di sabl ed for ADA purposes or that

Kel | wood di scrim nated agai nst her on the basis of a disability.
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The district court denied both notions. Jordan requested a jury
instruction on punitive damages, which the district court refused
to give. The jury found for Jordan and awarded her $350,000 in
conpensatory damages. Kel |l wood then noved again for judgnent as a
matter of law, or in the alternative for a newtrial or a
remttitur. The district denied the notion for judgnent as a
matter of law and for a new trial but granted the remttitur,
reduci ng Jordan’s award to $50, 000. Jordan accepted the
remttitur. The district court also ordered Kellwood to return
Jordan to a supervisor position as soon as one becane avail abl e.

Kel | wood appeals the district court’s denial of its notion
for judgnent as a matter of law and in the alternative for a new
trial. Jordan cross-appeals the district court’s refusal to
instruct the jury on punitive damges. Because we find that it
shoul d have granted Kell wod’s notion for judgnent as a matter of
| aw, we do not reach the district court’s denial of the notion
for a newtrial or its refusal to instruct the jury on punitive
damages.

|1

We enpl oy the sane standards as the district court in
reviewing its denial of Kellwdod s notion for judgnent as a
matter of law. We reverse the district court’s decision only if
the facts and i nferences point so strongly and overwhelmngly in
favor of Kellwood that a reasonable jury could not have concl uded
t hat Kel |l wood viol ated the ADA. See Robi nson v. d obal Marine
Drilling Co., 110 F.3d 35, 36 (5th Cr. 1996). A nere scintilla
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of evidence that Kellwood violated the ADA is not enough for a
reasonable jury to have found in Jordan’s favor; instead, there
must have been a conflict in substantial evidence. See Boeing Co.
v. Shipman, 411 F.2d 365, 374-75 (5th Cr. 1969) (en banc).

11

The ADA defines a “disability” as “(A) a physical or nental
i npai rment that substantially Iimts one or nore of the major
life activities of such individual; (B) a record of such an
i npai rment; or (C) being regarded as having such an inpairnent.”
42 U.S.C. § 12102(2). Jordan did not argue to the jury that she
had a disability at the tinme that Kellwdod denpoted her. |nstead,
she argued that she had a record of a disability and that
Kel | wood regarded her as disabl ed.

On appeal, Kellwood argues that Jordan proffered
insufficient evidence to show that she either had a record of a
disability or was regarded as disabled. W first exam ne whet her
the jury had before it sufficient evidence that Jordan had a
record of a disability. We find that it did not. A plaintiff has
a record of a disability only after having had (or when being
percei ved as having had) a “disability” as the ADA uses that
term See, e.g., Hamlton v. Southwestern Bell Tel ephone Co., 136
F.3d 1047, 1051 (5th Gir. 1998): 29 C.F.R § 1630.2(k). A one-

time illness? requiring tenporary hospitalization but w thout

2 We note that a “record of inpairnment” in the ADA context
generally refers to a condition that, although not necessarily
present at the tinme of a challenged enpl oynent decision, may
recur. See, e.dg., School Board of Nassau County v. Arline, 480
US 273, 107 S. . 1123 (1986) (considering the case of a
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strong residual effects is not a substantially limting

i npai rment. See, e.g., Colwell v. Suffolk County Police
Departnent, 158 F.3d 635, 646 (2d Gr. 1998) (finding that a
seven-nonth recovery froma henorrhage, with “non-particularized
and unspecific residual limtations,” could not amobunt to a
record of a disability for ADA purposes); Ellison v. Software
Spectrum Inc., 85 F.3d 187, 192 (5th Gr. 1996) (finding that
breast cancer requiring a |lunpectony and radi ation did not
constitute a record of a disability); 29 CF. R § 1630.2(j).

O herwi se, any hospitalized person woul d becone “di sabl ed” under
the ADA, an untenable result. Nothing in evidence suggested that
Jordan had a record of a physical or nental inpairnent that
substantially limts a major life activity.

We also find that Jordan presented no evidence that Kellwood
denot ed her because it regarded her as disabled. D scrimnation
under the “regarded as” prong of 42 U S.C. § 12102(2) requires
the enpl oyer to hold a m sperception:

There are two apparent ways in which individuals may

fall within [the “regarded as”] statutory definition:

(1) a covered entity m stakenly believes that a person

has a physical inpairnment that substantially limts one

or nore major life activities, or (2) a covered entity

m st akenly believes that an actual, nonlimting

school teacher fired for susceptibil
case, no evidence at trial indicated
relapse or could not return to work a

recovered from her heart surgery.

ty to tuberculosis). In this
that Jordan woul d suffer a
t full strength once she
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i npai rment substantially limts one or nore major life

activities. In both cases, it is necessary that a

covered entity entertain m sperceptions about the

i ndividual --it nust believe either that one has a

substantially limting inpairnment that one does not

have or that one has a substantially limting

i npai rment when, in fact, the inpairnent is not so

limting.

Sutton v. United Air Lines, Inc., --- US ---, --- S Q. ---,
1999 W 407488, *12 (June 22, 1999); accord Murphy v. United
Parcel Service, Inc., --- US ---, --- S C. ---, 1999 W
407472, *4 (June 22, 1999); see also 29 CF.R 8§ 1630.2(I).
Jordan’s own doctor told Kellwbod that as of January 6, 1995,
Jordan could work only six hours per day, not the nine-to-ten
hours per day necessary for the supervisor position. Kellwood
acted not upon a m sperception but upon legitinmate nedi cal advice
in deciding that Jordan could not supervi se.

Mor eover, Jordan provi ded no evidence that Kellwood
considered her work ability so limted as to qualify for ADA
protection. For ADA purposes, an individual’s |imted working
ability does not anount to a disability unless she is unable to
performa broad class of jobs. See, e.g., Sutton, 1999 W. 407488,
*14 (“When the major life activity under consideration is that of
wor ki ng, the statutory phrase ‘substantially limts’ requires, at
a mninum that plaintiffs allege they are unable to work in a

broad class of jobs.”); Mirphy, 1999 W. 407472, *4 (“[T]o be
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regarded as substantially limted in the major life activity of
wor ki ng, one nust be regarded as precluded fromnore than a
particular job.”); see also Foreman v. Babcock & W/l cox Co., 117
F.3d 800, 805-06 (5th Gr. 1997). The only evidence that Kellwood
regarded Jordan as substantially limted in her work ability was
Jordan’s own unsubstanti ated testinony that the plant manager

called her “nothing but an invalid and a cripple.” A reasonable
jury could not have allowed this alleged statenent to overshadow
uncontradi cted evidence that Kellwood i medi ately offered Jordan
her choice of alternate positions, made all necessary
accommodations for her in her new job, paid her for full-tinme
work while she worked part-tinme during her recovery, and offered
to consider her for future supervisory jobs. Jordan did not
provi de sufficient evidence to show that Kellwood perceived her
as unable to performa class of jobs.
|V

A reasonable jury could not have found that Jordan falls
wthin the ADA's protections. The district therefore erred in
failing to grant Kellwod’' s notion for judgnent as a natter of

| aw. The judgnment for Jordan in the amobunt of $50,000 is

REVERSED.



