UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-60857

MELVI N LOUI S HOLESQVE,
Pl ai ntiff-Appellant,
VERSUS
PONTOTOC COUNTY JAI'L, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(3:94-CV-16-B)

July 15, 1999
Before PCOLI TZ, H GE NBOTHAM and DAVIS, Circuit Judges.
PER CURI AM *

The district court dismssed Mlvin Louis Holesone's
(“Hol esone”) 42 U.S.C. § 1983 claim for Hol esone’s all eged failure
to prosecute. Because we find this dism ssal premature, we vacate
the district court’s order of dism ssal and remand the case for
further proceedings.

| .

Hol esone filed a pro se civil rights conplaint, against the

Pont ot oc County Jail (“Pontotoc”) alleging that his constitutional

rights were violated when he was assaulted by another inmate and

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



was deni ed nedical treatnent until the follow ng day. 2.3

The district court certified that Hol esone could proceed with
his suit in forma pauperis (“IFP"). The court granted Hol esone
permssion to file an anended conplaint namng Sheriff Randy
Roberts, Deputy Wayne Tutor, Deputy Steve Young, Deputy Ji nmy Hi pp,
and Deputy Purvis* as defendants. Hol esone later settled with
Tutor and Young for $500 and di sm ssed his | awsuit agai nst them

Hol esome submitted his witness list to the district court
whi ch i ncluded several innmates. In this witness |ist, Holesone
stated that he would be unable to pay for the w tnesses’ court
appearance costs and requested the district court’s guidance. In
response to Hol esone’s request for issuance of wits of habeas
corpus ad testificandumfor hinself and his witnesses, the district
court ordered that Hol esone advance the U S. Marshall’s costs for
transporting himand his witnesses in the anount of $442.36. In
the order, the district court warned Hol esone that failure to pay
these costs would result in the dismssal of his suit for failure
to prosecute.

Hol esone responded to the district court’s order stating that
he was indi gent and had been granted in fornma pauperis status. He
requested that the judge stay the trial date pending an

interlocutory appeal on the issue. The district court maintained

2Hol esone was al |l egedly knocked from his upper bunk bed by a
prisoner wwth a history of nental problens. As a result of the
fall, Hol esone suffered a | aceration that required sutures.

4 Purvis was never served with a summons and conplaint.
Therefore, pursuant to Fed. R Civ. P. 4(n), Hol esone has abandoned
hi s cl ai magai nst Purvis.



the trial date and when Hol esone was not present when the case was
called for trial, the district court dismssed the suit wth
prej udi ce.

.

Under the circunstances of this case, the district court did
not abuse its discretion in requiring Hol esone to advance the costs
for guards to transport himand his fellow prisoner wtnesses to
trial as a condition to issuance of the wit. Holesone partially
settled his case agai nst sone of the defendants for a sumthat was
sufficient to cover these costs. He nmade no satisfactory
expl anation for disposing of these funds rather than using themto
finance his litigation against the remaini ng def endants.

We concl ude, however, that the district court abused its
discretion in dismssing this suit.

“Adismssal with prejudice is appropriate only if the failure
to conply with the court order was the result of purposeful del ay
or contunaci ousness and the record reflects that the district court
enpl oyed | esser sanctions before dismssing the action.” Long v.
Si mons, 77 F.3d 878, 880 (5'" Cir. 1996). Contunaci ous conduct has
been descri bed as the “‘ stubborn resistance to authority.’” MNeal
v. Papasan, 842 F.2d 787, 792 (5th Cr. 1988)(citation omtted).

On remand, the district court should give Holesone a
reasonable tinme to conply with the court’s order to advance the
transportation costs. | f Holesone is unable to conply with the
order within a reasonable tinme, the district court should consider
other options that nmay avoid dismssal. In addition to other
rel evant factors, the court should consider whether Hol esone and

his prisoner witnesses are needed in court for the prosecution of

3



the case and whether the suit can be stayed until Holesone is

released. See Ballard v. Spradley, 557 F.2d 476 (5th Cr. 1977).

For the reasons stated above, the district court’s order of
dismssal is vacated and the case is remanded for further
proceedi ngs consistent with this opinion.

VACATED and REMANDED.



