IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10228
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BARBARA BLYTHE HARRI S,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:97-CR-95-1-A
' Decenber 1, 1998

Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

Barbara Blythe Harris was convicted by a jury for conspiracy
to conmt bank robbery and for arnmed bank robbery and ai ding and
abetting and has appeal ed.

Harris contends that the district court erred in refusing to
appoi nt an investigator at CGovernnent expense, under 18 U S. C
8 3006A(e) (1), to help her devel op evidence supporting her alibi
defense. In her notion, Harris argued only that the evidence she
w shed to devel op and the witnesses she wished to interview were

| ocated in another city, that judicial econony would be served

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 98-10228
-2

t hrough the appoi ntnent of an investigator, that the unidentified
W t nesses would provide alibi testinony, and that the services of
an i nvestigator were necessary to disprove the Governnent’s case.
Harris did not denonstrate with specificity why appoi ntnment of an

i nvestigator was necessary. See United States v. (Gadison, 8 F. 3d

186, 191 (5th Cir. 1993).

Harris contends that the district court erred in admtting
in evidence a note which the Governnment contended had been
witten by Harris in her jail cell prior to the trial. Harris
contends on appeal that it was unfair to disclose to the jury
that she had been detained pending trial. She also argues that
the evidence was inproperly admtted under Fed. R Evid. 404(b)
because it tended to show an attenpt by Harris to suborn perjury.

In United States v. Castillo, 77 F.3d 1480, 1489 (5th Cr. 1996),

we held that testinony that a defendant’s request for a w tness
to fabricate a story was adm ssible to show the defendant’s
know edge and nenbership in a conspiracy. Under Castillo, the
evi dence was relevant to show Harris’s know edge of the bank
robbery and nenbership in the conspiracy. It was up to the jury
to determ ne what wei ght should be given to the evidence.

Al t hough the evidence was prejudicial, the prejudice was
mtigated because the district court instructed the jury that
Harris was presuned to be innocent and that it was not to
consider the fact that Harris was jailed pending trial in

determning her guilt. See United States v. Garza, 42 F.3d 251,

254 (5th Gir. 1994).



No. 98-10228
- 13-

Harris contends that, because she was acquitted of the
charge of using and carrying a firearmin connection with a crine
of violence, the district court erred by raising her offense
| evel by seven levels pursuant to U S.S.G 8§ 2B3.1(b)(2)(A),
because a gun was di scharged during the robbery. Under U S S G
8§ 1B1.3(a)(1)(B), a defendant is responsible for “all reasonably
foreseeabl e acts and om ssions of others in furtherance of [a]
jointly undertaken crimnal activity.” This court has affirmnmed
inposition of the 8 2B3.1(b)(2) enhancenment in simlar
circunstances. See United States v. Burton, 126 F.3d 666, 678-79

(5th Gr. 1997); see also § 1B1.3 comment. (n.2(B)(1)).

Harris contends that the district court erred at sentencing
in failing to adjust her offense | evel downward for acceptance of
responsibility. |If a defendant “clearly denonstrates acceptance

of responsibility for h[er] offense,” the sentencing guidelines

instruct the district court to decrease the defendant’s offense

| evel by two and possibly three points. U S S. G 8§ 3El.1(a) and
(b). The defendant bears the burden of proving that she is

entitled to the dowmward adjustnent. United States v. Kinder,

946 F.2d 362, 367 (5th Cr. 1991). Because the issue is raised
for the first time on appeal, it is reviewed for plain error.

See United States v. Calverley, 37 F.3d 160, 162-64 (5th G

1994) (en banc).

In her ranbling statenent at the sentencing hearing, Harris
continued to maintain her innocence and would admt only that she
had exercised poor judgnent in associating with Mark Harris. It

is clear fromHarris's statenent that she has not accepted
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responsibility and feels no renorse for the conduct for which she
was convicted. See 8§ 3E1.3 comment. (n.1(a)). The adjustnent
for acceptance of responsibility is not intended to apply to

def endants who deny the essential factual elenents of guilt and
put the Governnent to its burden of proof at trial. See § 3El.3
coment. (n.2). No error has been shown, plain or otherw se.

AFFI RVED.



