IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10394
Summary Cal endar

CALVI N BURNETT COLEMAN,
Peti ti oner- Appel | ant,
vVer sus

GARY L. JOHNSON, Director, Texas Departnent
of Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CV-2982-X

August 3, 1999

Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

In this case, Colenman appeals a district court ruling
di sm ssing one habeas petition as tine-barred and ruling against
Coleman on the nerits on a second habeas petition. Fi nding no
error on the part of the district court, we affirm

I

On Novenber 15, 1989, Calvin Burnett Colenman, now a Texas
inmate, pled quilty to two separate indictnents. The first
indictment charged Coleman wth possession of cocaine on

February 7, 1989. The second indictnent charged him wth

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



possessi on of cocaine on April 4, 1989. The trial court inposed a
five-year probation termfor the first offense. In 1992, however,
the probation term was revoked and Col eman was sentenced to ten
years in prison. Coleman apparently did not appeal.

In 1996, Coleman filed two state actions for postconviction
relief, attacking his convictions as to both 1989 guilty pleas.
The application chall enging the conviction on the February 7 charge
was stanped “filed” on QOctober 24, 1996, while the application
attacking the conviction on the April 4 charge was stanped “fil ed”
on Septenber 12, 1996. Both applications were purportedly signed
by Col eman on Septenber 4, 1996. In both applications, Colenan

contended, inter alia, that his guilty pleas were invalid because

he received ineffective assi stance of counsel in several respects.
In both cases, the trial court recommended that Coleman’ s
applications be denied on the nerits. On May 28, 1997, the Texas
Court of Crim nal Appeal s denied both applications without witten
orders and w t hout hearings.

On Decenber 9, 1997, Coleman filed this § 2254 habeas petition
in district court, challenging both 1989 guilty pleas. The
petition was purportedly executed on Decenber 3, 1997, but no
certificate of service was attached. Colenman contended that the
pl eas were involuntarily entered due to ineffective assistance of
counsel . The respondent contended that Coleman’s petition was
tinme-barred by the one-year limtations period prescribed in 28

US C § 2244(d), even if Coleman were granted a one-year (race



period fromApril 24, 1996, effective date of the Antiterrorismand
Effective Death Penalty Act (“AEDPA”).

The nmagistrate judge recomended that Coleman’s petition
attacking the conviction for the February 7 of fense be di sm ssed as
ti me-barred. The magi strate judge reasoned that, even if the
limtations period were deened toll ed by the pendency of Col eman’s
state postconviction application between Cctober 24, 1996 (the date
that his application was denied) and May 28, 1997 (the date it was
denied), nore than one year had passed between the AEDPA' s
effective date and the date Colenman filed his 8§ 2254 petition.

Col eman submtted with his objections to the recommendati on an
affidavit in which he attested that, although his state application
chal l enging the conviction in the February case was not stanped
“filed” until Cctober 24, 1996, it was in fact submtted for
mailing to the state clerk at the sanme tine as his other
application, on Septenber 4, 1996. The district court overruled
obj ections by both parties and dism ssed Coleman’s petition with
regard to the conviction in the instant case as tinme-barred. The
court subsequently denied Coleman’s petition on the nerits wth
respect to his guilty plea on the April 4 charge. Coleman tinely
filed a notice of appeal.

On Novenber 3, 1998, this court granted Col eman a COA on the
i ssue of whether his petition challenging the conviction in the
i nstant case was tine-barred. The court called specific attention

to Coleman’s assertions that his submnm ssion of his state



post convi ction application for mailing on Septenber 4, 1996, should
have tolled the limtations period for filing his § 2254 petition
from that date, rather than from Cctober 24, 1996, the date the

application was stanped “filed” by the Texas Court.



1]

Col eman raises two separate issues. Wth respect to the
habeas petition that the district court held was tine-barred,
Col eman argues that, because he nail ed his state habeas application
approxi mately two nonths before it was filed, he should be entitled
to an extension of the limtations period under 8§ 2244(d)(1). The
second i ssue raised by Coleman is whether the district court erred
in ruling against himon the nerits with respect to his second
habeas petition. W address each argunent in turn.

A

Col eman contends that the district court erred in dismssing
his challenge to his conviction in the instant case as bei ng barred
by the one-year limtations period. He again asserts that he
signed his state postconviction action challenging that conviction
on Septenber 4, 1996. Col eman contends that, under the “mail box

rule” of Houston v. Llack, 487 US. 266 (1988), his state

application should have been deened filed on that date rather than
on Cctober 24, 1996, the date it was stanped “filed.” Anticipating
that the respondent will contend that only state rules should
govern the filing dates of state applications, Colenman contends
that, under Tex.R G v.P. 5, such filing is governed by a “legible
postmark,” which in his own case shows a filing date of
Septenber 5, 1996. For the first tinme, Col enman al so mai ntains that
the tolling period should be simlarly extended on the opposite

side of the period during which his state application was pendi ng:



he asserts that, although the Texas Court of Crimnal Appeals
deni ed his state postconviction application on May 28, 1997, he did
not receive notice of the denial until June 10, 1997. He argues
that these days should be added to the tolling period as well, as
such delay is “beyond a prisoner’s control.”

Under the anmended § 2244(d),

(1) [a] 1l-year period of limtation shall apply to an
application for a wit of habeas corpus by a person in
custody pursuant to the judgnent of a State court. The
limtation period shall run fromthe | atest of--

(A) the date on which the judgnent becane
final by the conclusion of direct review or
the expiration of the tinme for seeking such
revi ew,

(B) the date on which the inpedinment to filing
an application created by State action in
violation of the Constitution or laws of the
United States is renoved, if the applicant was
prevented fromfiling by such State action;

(C the date on which the constitutional right
asserted was initially recognized by the
Suprene Court, if the right has been newy
recognized by the Suprene Court and nmade
retroactively appl i cabl e to cases on
collateral review or

(D) the date on which the factual predicate of

the claimor clains presented could have been

di scovered through the exercise of due

di li gence.
28 U.S.C. 8§ 2244(d)(1). Moreover, “[t]he time during which a
properly filed application for State post-conviction or other
collateral review wth respect to the pertinent judgnent or claim
is pending shall not be counted toward any period of limtation

under this subsection.” 8§ 2244(d)(2).



A habeas petitioner whose clains otherwise would have been
ti me-barred because the limtations period would have expired
before the effective date of AEDPA have a grace period until

April 24, 1997, to file their habeas petitions. Fl anagan v.

Johnson, 154 F.3d 196, 201-02 (5th Cr. 1998). W apply the
statutory tolling provision of 8§ 2244(d)(2) to filings that were

not tinely under the grace period. See Fields v. Johnson, 159 F. 3d

914, 916 (5th Cr. 1998).
Under the “mail box rule,” a prisoner’s federal habeas corpus
petition is deened filed when he delivers the petition to prison

officials for mailing to the district court. Spotville v. Cain,

149 F.3d 374, 376-78 (5th Cr. 1998) (relying on Houston v. lLack

and its progeny). Under Spotville, Coleman’s 8§ 2254 petition was
“filed” sonetinme between Decenber 3, 1997, when he signed the
petition, and Decenber 9, 1997, when it was received in district
court. Accordingly, it was filed approximately 223 to 228 days
beyond April 24, 1997, the date that this court has held to be the
final day of the one-year grace period. The question before the
district court was whether the pendency of the Coleman’s state
application tolled the limtations period for a sufficient tine to
render his 8 2254 petition tinmely.

Both parties’ contentions are based on the “mailbox rule”

promul gated by the Suprenme Court in Houston v. Lack. Houst on

itself is concerned only with the 30-day deadline for filing a

notice of appeal in Fed.R App.P. 4(a)(1l); a notice of appeal



submtted by a pro se prisoner is deened filed as of the nonent it
is delivered to prison officials for mailing to the clerk. See
Houst on, 487 U. S. at 268-69. W have since extended the mail box
rule to the filing deadlines for various docunents by pro se
litigants under specific federal rules and statutes. See, e.dq.,

Cooper v. Brookshire, 70 F.3d 377, 379-80 (5th Cr. 1995) (nmail box

rule applies to filing of civil conplaint under Fed. R Cv.P. 5(e));
Thonpson v. Raspberry, 993 F. 2d 513, 515 (5th G r. 1993) (filing of

witten objections to magistrate judge’'s recommendation under
Fed. R Giv.P. 72(b)); Spotville, 149 F.3d at 378 (for purpose of
determ ni ng whet her the AEDPA applies, habeas petition is deened
filed when it is delivered to prison authorities for mailing).
Col eman asks us to extend Houston far beyond these holdings: He
asserts that, in the context of addressi ng whether the pendency of
a state postconviction application has tolled the one-year
[imtations period of § 2244(d)(2), a federal district should apply
the “mailbox rule” to filing of postconviction applications in
state court. Unlike this court’s prior extensions of Houston, such
aruling would require us tointerpret state rules of filing and to
address the filing systenms of state courts.!?

We decline to extend the mailbox rule to the determ nation of
filing dates for state habeas applications. I nstead, when a

prisoner asserts that his ability to file a federal habeas petition

1As suggested by the respondent, postconviction proceedings in
Texas are governed by crimnal rule, see Tex. RCimP. art. 11.07,
not the civil rule cited by Col eman.



has been affected by a state proceeding, we will exam ne the facts
to determ ne whether the prisoner is entitled to equitable tolling
under 8 2244(d)(1).

In this case, Coleman’s pro se brief is entitled to |iberal

construction. Hunphrey v. Cain, 120 F. 3d 526, 530 n.2 (5th Cr.

1997). We may therefore liberally construe Col eman’s Houston V.

Lack argunent to be a contention that his subm ssion for mailing of
his application attacking the conviction in the February case on
Septenber 4, 1996, entitles him to equitable toling of the
[imtation period of § 2244(d)(1). The one-year limtations
provi sion “does not operate as a jurisdictional bar and can, in
appropri ate exceptional circunstances, be equitably tolled.” Davis

v. Johnson, 158 F. 3d 806, 810-11 (5th Cr. 1998), cert. denied, 119

S.Ct. 1474 (1999).

The district court in Davis had granted a death row habeas
petitioner several extensions between February 1997 and May 1998 to
file his 8 2254 petition, but then denied the petition as untinely.
See i1d. at 808. Wthout fornulating specific requirenments for
determ ning whether equitable tolling principles should apply in
the § 2244(d) context, this court concluded that the petitioner in
his COA application had nmade a credi ble showng that the district
court erred in dismssing his petition as untinely. 1d. at 812.
Davis thus did not involve circunstances |like those in Coleman’s

case, in which Coleman essentially contends that delays in the



processi ng of his state court postconviction application prevented
himfromconplying with the one-year |limtations period.

“The doctrine of equitable tolling preserves a plaintiff’s
clains when strict application of the statute of limtations would
be inequitable.” Davis, 158 F.3d at 810 (citation and interna
quotation marks omtted). “Equitable tolling applies principally
where the plaintiff is actively msled by the defendant about the

cause of action or is prevented in sone extraordinary way from

asserting his rights.” Rashidi v. Arerican Presidential Lines, 96
F.3d 124, 128 (5th Cr. 1996). A “‘garden variety claim of

excusabl e negl ect does not support equitable tolling. Id.
(citation omtted).

| f Col eman i ndeed deposited his state application with prison
officials for mailing on Septenber 4, 1996, as he asserts, and he
were to be granted equitable tolling fromthat date until the date
it was actually stanped “filed,” the pendence of that application
bet ween Septenber 4, 1996, and May 28, 1997, woul d have tolled the
one-year limtations period for 266 days. This woul d have been
nore than sufficient to place the § 2254 clains within the one-year
[imtations period of 8§ 2244(d)(1).

Docunents attached by Coleman to his reply to the respondent’s
answer suggest that he did mail both state applications on
Septenber 4 or 5, 1996. Those docunents appear to support

Col eman’s contention that he mailed both applications in the sane

envel ope, but that the state clerk m stakenly filed them together

10



and separately filed the application concerning the instant
conviction only after Coleman contacted the clerk about the error
approxi mately one nonth |ater. The respondent, the magistrate
judge, and the district court failed to address any of these
contentions or docunents.

We neverthel ess conclude, however, that Coleman is not
entitled to equitable tolling. |In order for equitable tolling to
apply, the applicant nust diligently pursue his 8 2254 relief. In
this case, Coleman did not file his § 2254 petition until
approximately six nonths after |l earning of the denial of his state
post conviction application. As this court has noted, “equity is

not intended for those who sleep on their rights.” See Fisher v.

Johnson, 174 F.3d 710 (5th Gr. 1999) (citing Covey v. Arkansas

Ri ver Co., 865 F.2d 660, 662 (5th Cir. 1989)). Col eman shoul d have
attenpted to expediently file his federal habeas petition upon
receiving notice that his state petition had been deni ed. Because
Col eman does not expl ain the six-nmonth del ay bet ween bei ng notified
about his state application and filing his federal petition, we
hold that his circunstance is not extraordi nary enough to qualify
for equitable tolling under 8§ 2244(d)(1).
B

In his appell ate brief, Col eman urges this court to reconsider
its denial of his COA application with respect to his challenge to
the April 4 charge. He asserts that the court erred in determ ning

that his ineffective assistance of counsel clains regarding that

11



conviction were not adequate to deserve encouragenent to proceed
further. Col eman has presented nothing in his request for
reconsideration that would alter the ruling on the COA application.
We therefore deny Col eman’s request for reconsideration.

1]

For the foregoing reasons, we AFFIRM the ruling of the
district court dism ssing Col eman’ s habeas petition with respect to
the February 7 charge as tine-barred. We further AFFIRM the
district court’s ruling on the nerits with respect to the April 4
char ge.

AFFI RMED
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