IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10418
Conf er ence Cal endar

DARRELL RUSSELL,

Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTIONAL DIVISION, INH'S
OFFI Cl AL CAPACI TY,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:97-CV-15

April 19, 1999

Before JONES, SM TH, and DUHE, Circuit Judges.
PER CURI AM *

Darrell Russell, Texas prisoner # 674336, appeals fromthe
district court’s dismssal wthout prejudice of his 28 U S. C
8§ 2254 petition for failure to exhaust his state renedies. The
district court granted a certificate of appealability on the
exhaustion issue.

Unbeknownst to the district court, the Texas Court of

Crim nal Appeals denied Russell’s state application shortly

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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before the entry of the district court’s order. The respondent
now concedes exhaustion. Accordingly, we VACATE and REMAND f or
further proceedings. Russell’s notions to expedite the appeal
are DEN ED as MOOT.

VACATE AND REMAND; MOTI ONS DENI ED.



