IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10529
Summary Cal endar

JOSE GUADALUPE CARMONA,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(97-Cv-118)

May 25, 1999

Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Petitioner-Appellant José Guadalupe Carnobna, Texas inmate
# 663291, appeals the district court’s dism ssal of his petition
for a wit of habeas corpus, 28 U S C § 2254. W granted a
certificate of appealability (COA) on the issue whether trial
counsel provided ineffective assistance by failing to cross-exani ne
wtness Brian Smith regarding the burglary charges that were

pendi ng against Smth at the tinme of Carnona’s trial. W wll not

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



consider Carnpna’'s contention that he was denied his rights under
the Confrontation C ause because a COA was not granted on that
i ssue. See Lackey v. Johnson, 116 F.3d 149, 151 (5th Cr. 1997).

To establish ineffective assistance of counsel, Carnpbna nust
showthat his | awer's performance fell bel ow an objective standard
of reasonable conpetence (cause), and that he (Carnopna) was
prejudi ced by counsel's deficient performance (prejudice). See
Lockhart v. Fretwell, 506 U S 364, 369 (1993); Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984). Failure to establish either
cause or prejudice defeats the claim Strickland, 466 U. S. at 697.
To denonstrate prejudice, Carnona nust show that counsel's
deficient performance nakes the result of the trial unreliable or
renders the proceeding fundanentally unfair. See Fretwell, 506
U S at 372.

Because an i neffective-assi stance-of-counsel claimis a m xed
question of law and fact, see Loyd v. Smth, 899 F.2d 1416, 1425
(1990), Carnpna nust show that the adjudication of his claim
“resulted in a decision that was contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw, as
determ ned by the Suprene Court of the United States” to obtain
federal habeas relief. 28 U.S.C. 8§ 2254(d)(1); see Lockhart wv.
Johnson, 104 F.3d 54, 56-57 (5th GCr.)(8 2254(d)(1) governs this
court’s review of m xed questions of |aw and fact), cert. denied,
117 S. C. 2518 (1997). The state court’s findings of fact are
presunmed correct, and Carnona has the burden of rebutting the

presunption with “clear and convincing evidence.” 8§ 2254(e)(1).



The presunption of correctness applies to the historical facts
underlying the ultimate conclusion of law in a state court’s
determ nation of a m xed question of fact and |aw. See Summer v.
Mata, 455 U.S. 591, 597 (1982).

Carnmona’s attorney challenged Smth's credibility and notive
for testifying on cross-examnation and inpeached Smth's
t esti nony. The state produced evidence of Carnona’'s guilt,
including his own incul patory statenments, that was unrelated to
Smth s testinony. The trial court instructed the jury that Smth
was an acconplice and that it could not find Carnona guilty on
Smth' s uncorroborated testinony.

Carnona makes t he specul ati ve and concl usi onal assertion that
i f counsel had requested |l eave to admt evidence of Smth’'s pending
burgl ary charges, the trial court would have adm tted the testi nony
and the evidence would have affected the jury s determ nation.
This is not sufficient to establish an ineffective-assistance
claim See Lincecumv. Collins, 958 F.2d 1271, 1279-80 (5th Cr
1992) (i neffectiveness claim based on specul ati on or concl usi onal
rhetoric will not warrant relief).

Carnona al so contends that counsel’s failure to chall enge the
motion in limne at trial and failure to preserve the issue for
direct appeal caused himprejudice. This is refuted by the state
court’s opinion on direct appeal. Carnmona has not shown that
counsel’s performance caused “the result of the trial to be
unreliable or rendered the proceeding fundanentally wunfair.”

Fretwell, 506 U S. at 372. Thus, as Carnona has not shown



prejudice, he has not established ineffective assistance of
counsel . See Strickland, 466 U.S. at 697. As the Strickland test
is disjunctive, we need not consider the cause prong further. The
judgnent of the district court is

AFF| RMED.



