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Bef ore DeMOSS and PARKER, Circuit Judges and LAKE, District Judge.”
ROBERT M PARKER, Circuit Judge:™

Def endant s/ counter-cl ai mants appeal various aspects of the
judgnent in this declaratory judgnent and breach of contract
action. W affirmin part, reverse in part and renand.

FACTS AND PROCEDURAL HI STORY

C & HNationwide, Inc. (“C&H’) was a notor carrier operating
nmore than 850 tractors and 4,500 trailers. Appellants (referredto
collectively as “owner-operators”) |eased trucking equipnent and
drivers to C&H. The owner-operators contracted separately with
C&H, but entered into substantially identical witten contracts

t hat provi ded:

1. Omer -operators would receive 67% of the truck’s
revenue;

2. C&H would nmake every reasonable effort to nake
freight avail able; and

3. Either party could cancel the contract on thirty

days’ witten notice.
In 1987, C&H s parent conpany attenpted to sell C&H as a going
concern. Those attenpts failed and C&H was shut down on Decenber
27, 1988 without prior notice to the owner-operators.
During the | ate 1980s, many of C&H s shipnments were billed at
negotiated rates rather than the higher “tariff rates” with the
bl essing of the ICC. After the shutdown, the Fifth Crcuit ruled

that notor carriers nmust use tariff rates instead of negotiated

“District Judge of the Southern District of Texas, sitting by
desi gnation

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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rates. See Suprene Beef Processors v. Yaquinto, 864 F.2d 388 (5th
Cr. 1989). Accordingly, after the shutdown, C&H conducted an
audit of its past freight bills and sent out undercharge cl ains.
Sone of the charges were paid, sone settled, sone were
uncol I ecti ble, sone determ ned invalid and sone were disall owed by
courts. A group of owner-operators nmade demand upon C&H, pursuant
to their contracts, for 67% of the total undercharge clains,
approximately $4.7 mllion, arguing that the risk of loss on
uncol | ected accounts receivable, as well as collection costs had
never before been deducted fromtheir percentage of revenues. C&H
refused the demand, cal cul ating the paynent due to owner-operators
on the undercharge clains at 67% of the net collected revenues,
i.e., collected revenues m nus collection costs.

In March 1990, Appellants filed suit in Texas court seeking
damages for C&H s breach of the contract provision requiring 30
days notice of closing and for failure to pay them67%of the total
undercharge clains. Appellants agreed to dismss that |awsuit to
pursue settl ement negotiations on the condition that C&H woul d gi ve
owner-operators ten days to refile it if settlenent negotiations
were unsuccessful. Settl enment negotiations broke down and C&H
filed this action seeking a declaration of the parties’ rights and
liabilities under the contracts, including a determ nation of what
portion of the undercharge clains were due the owner-operators.
The owner-operators counterclained against C&H for, inter alia,
breach of contract. After a bench trial, the magistrate judge

entered a decl aratory judgnent awardi ng t he owner - oper at or s danmages



and post judgnent interest and awardi ng C&H costs and attorney fees
in the amount of $105, 884. 05.
DI SCUSSI ON

The owners-operators appeal, challenging the attorney fee
award in favor of C&H seeking to increase their recovery by
i ncreasi ng the damages awarded and addi ng prejudgnent interest and
challenging the sanctions inposed by the district court for
di scovery abuse.

Omer -operators begin with the contention that the two
judgnents are not final because they are anbiguous. W find no
merit in this contention. The errors in the judgnents identified
on appeal are clearly clerical errors susceptible to correction
pursuant to Federal Rule of Civil Procedure 60(a).

Omner -operators have identified no error by the district court
that nerits reversal of the anount of damages awarded on their
breach of contract clainms, undercharge clains or prejudgnent
i nterest clains. Further, we find no basis for reversing or
nmodi fyi ng the sanctions inposed due to di scovery abuses.

Finally, the owner-operators challenge the attorney fees
awarded C&H. There is no authority for an award of attorney fees
in 28 U S.C. § 2202, the federal declaratory judgnment statute. See
Sel f-Insurance Inst. of Am, Inc. v. Korioth, 53 F. 3d 694, 697 (5th
Cr. 1995). However, C&H also pleaded for declaratory relief
pursuant to Texas’s Decl aratory Judgenents Act, Tex. QVv. PrRAC. & REM
Cooe ANN. 88 37.001 - 37.011 (Vernon 1997), which specifically

allows for the award of costs and attorney fees. See § 37.0009.



The grant of attorney fees in a Texas declaratory judgnment action
is reviewed for clear abuse of discretion. See Hasty Inc. .
| nwood Buckhorn Joint Venture, 908 S.W2d 494, 502 (Tex. App.-
Dal |l as 1995, wit denied).

Omer -operators argue that C&H did not bring a proper
declaratory judgnent action under Texas |aw because all parties
were not joined. The Texas declaratory judgnent statute requires
that “all persons who have or claim any interest that would be
af fected by the declaration nust be nmade parties.” § 37.006. The
requirenent to join all parties affected is mandatory. See C ear
Lake Gty Water Auth. v. Clear Lake Uilities Co., 549 S. W 2d 385,
389 (Tex. 1977). “This is the clear inport of the |anguage, the
construction supported by the great weight of authority, and the
apparent intent of the drafters.” |d. It is undisputed that al
850 fornmer C&H drivers had simlar interests in the proceeds of the
under charge cl ai ns. Rat her than joining all simlarly situated
parties, C&H sued only those owner-operators that had previously
filed suit in state court, calling into question the validity of
characterizing this suit as a Texas declaratory judgnent action.

C&H responds that they have conplied with the nmandatory
j oi nder requirenent of the Texas statute because each truck was
under separate contract and they sought a declaration of rights as
to each of the “handful” of individuals who disputed their
contractual rights by bringing suit in state court.

C&H s di stinction does not conport with the plain | anguage of

the statute. The statute is not limted to those who have cl ai ned



a disputed interest, but specifically includes any who have such an
i nterest whether or not they have nade a claim W concl ude that
the suit was not validly brought under the Texas Declaratory
Judgnents Act and C&H is not entitled to recover its attorney fees
under that statute. Finding no other basis to support the award,
we hol d that the magi strate judge abused his discretion in awardi ng
attorney fees to C&H
CONCLUSI ON

Based on the foregoing, we reverse the award of attorneys fees

and affirmthe judgnent in all other respects.

AFFI RVED in part, REVERSED in part.



