UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-10762

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

Rl CHARD LANCE MCLAREN, LI NH NGOC VU; EVELYN ANN
MCLAREN; JASPER EDWARD BACCUS; RI CHARD GEORGE
KI ENl NGER;, ERW N LEO BROW, JOE LOUI S REECE;

STEVEN CRAI G CREAR,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Northern District of Texas
(3:97-CR128-1-Q

August 17, 2000

Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD, " Di strict Judge.
DeMOSS, Circuit Judge: ™

Def endants Steven Craig Crear, Linh Ngoc Vu, Richard CGeorge
Ki eni nger, Erwin Leo Brown, Jasper Edward Baccus, Joe Louis Reece,

Evel yn Ann McLaren, and Ri chard Lance McLaren appeal their crim nal

‘District Judge of the Northern District of Chio, sitting by
desi gnati on.

“Pursuant to 5TH CR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



convictions on multiple counts of mail fraud and bank fraud.
Def endant Vu al so appeals the sentence inposed upon him by the
district court. W affirm

Each of the ei ght defendants were either nenbers or affiliates
of the Republic of Texas, a Texas-based secessionist group and
sel f-procl ai ned sovereign nation | ocated within the United States.
Def endants Richard and Evelyn MLaren were at all material tines
husband and wi fe, who lived for many years in a secl uded sem -rural
subdivision in the Davis Muntains near Fort Davis, Texas. Wile
in the process of conducting title research on their property, the
McLar ens becane convi nced that Texas was not |egally annexed by the
United States. In the early 1990s, the MlLarens were part of a
group of people who founded the Republic of Texas based upon the
belief that Texas remained a sovereign nation. The organi zation
was based near Fort Davis, Texas, at a site declared to be the
Republic of Texas enbassy.

After formation, the Republic of Texas set up a provisional
government and tried to get the State of Texas and the United
States to recogni ze that Texas was never |lawfully annexed by the
United States. Richard McLaren was naned chi ef forei gn anbassador
and legal officer for the organization. At sonme point, the
i ndependent Republic of Texas court system entered a default
judgnent in favor of the Republic of Texas and agai nst the State of
Texas, granting the Republic of Texas all of the assets held by the
State of Texas. Richard MLaren subsequently filed UCC notice of
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lien fornms evidencing the default judgnent in various |ocations.

The defendants claimthat they believed, on the basis of this
docunent ation, that the Republic of Texas enjoyed full ownership of
the assets of the State of Texas. The Republic of Texas then began
recruiting new nenbers across the state, sone of whom were to be
i nvolved in the establishnent of Republic of Texas banks. During
the recruitnment canpaign, the Republic of Texas, devised a cash-
generating schene in which persons would be granted a Republic of
Texas bank charter in exchange for a cash paynent to the Republic
of Texas. Sone of the defendants were prom sed jobs and
substantial salaries as banking officers. For exanple, defendant
Crear, who was then a security guard incapacitated by a work-
related injury, was offered $250, 000 per year.

The Republic of Texas, aided and instructed by an individual
named Arthur Giesacker, also devised a schene for using financial
instrunments referred to as “warrants” to secure the desired assets
from the treasury of the State of Texas. Giesacker, who
previ ously worked wi th secessi oni st groups i n several other states,
purported to be an expert in such matters. The schene invol ved the
use of formdrafts or “warrants” simlar to checks. The warrants,
which were issued with identifying serial nunbers, were ordered
froma comercial printer. The docunents were then nmade out to a
particul ar payee. 1In sone cases, the warrants were used to make
paynment for various credit card purchases or to obtain a cash
advance or ot her advantage fromthe credit card issuer. |n others,
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the warrants were presented directly to various individuals or
banks as paynent for goods or services, or in exchange for cash or
its equivalent. 1In all cases, the intent was to use the warrants,
whi ch were both non-negotiable and worthless, to obtain goods or
funds for Republic of Texas use. Typically, the recipient of the
fraudul ent docunent would present the draft for paynment to the
payor or warrantor on the draft, which was a trust established by
the Republic of Texas. The schenme called for the eventual
presentation of the warrants to the State of Texas for paynent on
the authority of the default judgnment and liens. The defendants’
crimnal conduct in this case, as alleged in the various counts of
a twenty-six count superseding indictnent, relates to the unl awf ul
schene to secure noney using the warrants, and nore specifically,
to the individual defendants’ conduct in purchasing, executing,
mai |l ing, receiving, or presenting the warrants. According to the
indictnment, this unlawful conduct occurred between Decenber 1995
and Novenber 1997, when an indi ct nent was returned chargi ng each of

t he def endants.

1.
A supersedi ng i ndi ct nent entered Novenber 6, 1997 charged each
def endant with conspiracy to commt nmail fraud and bank fraud, and
wi th substantive counts of mail fraud or bank fraud or both. The

case was tried to a jury over a six week period beginning in early



March 1998 and ending in md-April 1998. At trial, the governnent
produced a virtual nountain of rel evant and probative docunentary,
vi deot ape, and testinonial evidence. The jury returned guilty
verdicts as set forth bel ow.

Def endant Crear was charged with conspiracy to conmt nail
fraud and bank fraud (count 1), and five counts of mil fraud
(counts 8, 9, 10, 11, and 20). Crear was convicted on all charged
counts. In Cctober 1998, Crear was sentenced to 27 nonths on each
count, to run concurrently.

Def endant Vu was charged with conspiracy to commit mail fraud
and bank fraud (count 1), and two counts of mail fraud (counts 25
and 26). Vu was convicted on one count of mail fraud (count 25),
but acquitted on the conspiracy count (count 1) and the ot her nai
fraud count (count 26). I n August 1998, Vu was sentenced to 21
nmont hs i npri sonnent.

Def endant Ki eni nger was charged with conspiracy to commt nai
fraud and bank fraud (count 1), fourteen counts of mil fraud
(counts 6, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, and 25),
and four counts of bank fraud (counts 21, 22, 23, and 24).
Ki eni nger was convicted on all charged counts. I n August 1998,
Ki eni nger was sentenced to 21 nonths on each count, to run
concurrently.

Def endant Brown was charged with conspiracy to commt nail
fraud and bank fraud (count 1), and six counts of nmail fraud
(counts 12, 13, 14, 15, 16, and 17). Brown was convicted on al
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six counts of mail fraud, but acquitted of the conspiracy charge.
I n Sept enber 1998, Brown was sentenced to 21 nonths on each count,
to run concurrently.

Def endant Baccus was charged with conspiracy to conmt nail
fraud and bank fraud (count 1), two counts of mail fraud (counts 3
and 4), and two counts of bank fraud (counts 22 and 23). Baccus
was convi cted on one count of bank fraud (count 22), but acquitted
of the conspiracy charge, the two nmail fraud counts, and the
remai ni ng bank fraud count. [In July 1998, Baccus was sentenced to
21 nonths inprisonnent.

Def endant Reece was charged with conspiracy to commt nail
fraud and bank fraud (count 1), one count of mail fraud (count 5),
and one count of bank fraud (count 24). Reece was convicted on one
count of bank fraud (count 24), but acquitted on the conspiracy
charge and the mail fraud count. In Cctober 1998, Reece was
sentenced to 21 nonths inprisonnent.

Def endant Evel yn McLaren was charged with conspiracy to comm t
mai |l fraud and bank fraud (count 1), four counts of nmail fraud
(counts 2, 6, 7, and 19), and one count of bank fraud (count 21).
Evel yn McLaren was convicted on the conspiracy charge, on two of
the four counts of mail fraud (counts 6 and 19), and on the bank
fraud count (count 21). Evelyn MLaren was sentenced to 27 nonths
on each count, to run concurrently.

Def endant Ri chard McLaren was charged and convicted on all
twenty-six counts of the indictnment, which included the conspiracy
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count (count 1), twenty-one counts of mail fraud (counts 2-20, 25,
and 26), and four counts of bank fraud (counts 21, 22, 23, and 24).
McLaren was sentenced to a termof 151 nonths on each of counts 2
t hrough 7 and counts 21 through 26, and a termof 60 nonths on each
of count 1 and counts 8 through 20, all to be served concurrently.

The defendants filed tinely notices of appeal, and have rai sed
numer ous i ssues which, taken cunul atively, allege reversible error
at virtually every stage of this lengthy trial. W have carefully
revi ewed each of those issues in light of the defendants’ argunents
on appeal and the relevant portions of the record, and have
concluded that the district court should in all respects be
af firnmed. Only one of the defendants’ issues nerits further

di scussion for purposes of this opinion.

L1l

Each of the defendants nai ntains that the governnent failed to
di scl ose excul patory evidence in violation of its duty under Brady
v. Maryland, 83 S. . 1194 (1963). Specifically, the defendants
mai ntain that the governnent was obligated to disclose an F.B.I
file and other materials in the governnent’ s possession relating to
Republic of Texas affiliate Arthur Giesacker. The defendants
claim that Giesacker was a governnent informant and that the
governnent’s failure to disclose Giesacker’s F.B. 1. file precluded

them from presenting a viable entrapnent defense that could have



changed the result at their trial

The defendants preserved error on this point by noving for
di scl osure of Giesacker’s F.B.1. file and other materials rel ating
to Giesacker prior totrial. The governnent responded that, based
upon the personal investigation of the prosecutor in this case,
G i esacker was not a governnent agent or informant for any federal
| aw enf orcenent agency. The governnent further produced certain
responsive materials, including Giesacker’s F.B.l. file. The
district court conducted an in canera review of the materials and
concluded that neither the F.B.I. file nor the remaining materials
contained any Brady material. The defendants nmade a second notion
for disclosure at trial, which was |ikew se deni ed on the basis of
the district court’s earlier in canera review.

The defendants bol ster their supposition that Giesacker was
a governnent informant with reference to several other facts
First, the defendants note that Giesacker’s clained financial and
| egal expertise was all the nore credible to Republic of Texas
menbers because Giesacker had apparently eluded prosecution for
simlar conduct in the other states. In this vein, the defendants
claimthat they held a good faith belief in the legality of the
schene to use warrants as a result of Giesacker’s representations.
I n hindsight, the defendants maintain that the only expl anation for
Giesacker’s ability to avoid prosecution is that he must have been

a governnent informant. The defendants support this premse with



a NCIC report denonstrating that there was a federal warrant for
Giesacker’s arrest during the tinme that Giesacker was working
with Republic of Texas officials. Notw thstanding the fact that
there was an outstanding arrest warrant, Giesacker was not
arrested until after these defendants were indicted. The
def endants al so rely upon a docunent prepared by the New York State
Banki ng Departnent, which states the Texas Attorney General’s
recommendation that negotiable instrunents presented by the
Republic of Texas or Giesacker personally not be honored. The
defendants argue that this shows governnent know edge of
Giesacker’s whereabouts and his affiliation wth the Republic of
Texas during this tine period. Finally, the defendants note that
the governnment failed to indict Giesacker for his own role in the
warrant schene in this case.?

To establish a Brady violation, the defendants nust show (1)
t hat the prosecution suppressed evidence, (2) that the evi dence was
favorable to their case, and (3) that the favorable evidence was
material to their case. See United States v. Geen, 46 F.3d 461,
464 (5th Cr. 1995). When the district court has reviewed

materials alleged to contain Brady material in canmera, and has

Wé note that Griesacker did not testify at trial. Although
the defense tried to call himas a witness after he was arrested on
the outstanding warrant, Giesacker refused to testify unless he
recei ved “sovereign judicial diplomatic imunity.” The district
court held Giesacker in civil contenpt and ordered a psychiatric
evaluation to determne his conpetency. He was |later found to be
conpetent, but still did not testify.
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determned that the materials do not in fact contain Brady
material, this Court’s standard of reviewis very deferential. See
id. Odinarily, we wll not go beyond a district court’s
determ nation that there is no Brady materi al to determ ne whet her
excul patory materials were wthheld. Jones v. Butler, 864 F.2d
348, 356 (5th Cr. 1988). In this case, however, and based upon
our review of the record evidence, we were struck by the pivotal
role that Giesacker played in the schene to defraud. G esacker
claimed to be able to secure assets fromthe State of Texas based
upon his extensive experience with several other state mlitia or
secessi oni st groups. Giesacker instructed nmenbers of the Republic
of Texas in the use and feasibility of the warrants as a neans to
acconplish this objective. Videotape evidence shows Giesacker to
be a zeal ous teacher, who often insisted on a particul ar course of
action, notwithstanding the initial resistance by sone Republic of
Texas nenbers. Gven Giesacker’s pivotal role in the schene to
defraud, we have, in an abundance of caution, expanded our review
beyond what is absolutely required to include a de novo revi ew of
both the materials reviewed by the district court in canera as well

as the additional docunentation relied upon by the defendants in

this appeal. Having concluded that review, we affirmthe district
court.

Giesacker’s F.B.I. file contains absolutely no indication
that Giesacker is or ever was a governnent informant. | ndeed,
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W t hout revealing the specific contents of the file itself, which
remai ns under seal, we can state with confidence that there are
concrete indications to the contrary. Li kewi se, the renmaining
facts relied upon by the defendants do not tend to establish that
Giesacker was a governnent informant. It is true that there was
an out standi ng warrant for Giesacker’s arrest during the tine that
he was working with Republic of Texas nenbers. The warrant was
i ssued on the basis of Giesacker’s involvenent with a Kansas-based
group perpetuating a schene to defraud simlar to the unlawf ul
schene at issue in this case. Li kewi se, we can probably assune
that, as a result of ongoing surveillance of Republic of Texas
activities, federal Ilaw enforcenent officers were aware of
Giesacker’s developing relationship with the Republic of Texas
group. Neither of those facts, however, tends to establish that
t here was any consi dered deci sion not to enforce the arrest warrant
for Giesacker, let alone that such a decision was nmade on the
basis that Giesacker was cooperating with the governnent. To the
contrary, the record reflects that Giesacker was eventually
arrested pursuant to the federal warrant and prosecuted in federal
district court. Wile it is true that the governnent el ected not
to indict Giesacker on the basis of his conduct in this case, a
deci sion that the governnent attributes to problens with the proof
agai nst Giesacker, Giesacker’s sentence in the Kansas case is
nmore than twice as long as that of any of the eight defendants in
this case, with the exception of defendant R chard McLaren. 1In a
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post-argunent filing nmade available to this Court, the prosecutor
in Giesacker’s case has |likewise confirned that, based upon
personal investigation, Giesacker was never an F.B.|l. informant.
Simlarly, the docunent prepared by the New York State Banking
Departnent is of no probative value with respect to whether
Giesacker was a governnent informant. At the very nost, that
docunent nerely reflects that Texas state |aw enforcenent had
reason to question the legitinmacy of negotiable instrunents
presented by the Republic of Texas or Giesacker.

We concl ude that the defendants’ Brady claimis prem sed upon
mere speculation that is not supported by the record. St at ed
sinply, there is no evidentiary support in this record for the
def endants’ speculation that Giesbacker could have been a
governnent informant. Indeed, this record, including the materials
reviewed in canera by the district court and this Court, strongly
supports the contrary conclusion; that is, that Giesbacker was not
a governnent informant. See Hughes v. Johnson, 191 F. 3d 607, 629-
30 (5th Gr. 1999) (nere specul ati on does not adequately support a
claim for relief under Brady), cert. denied, 120 S. C. 1003

(2000). We therefore affirmthe district court’s decision denying

the defendants’ notion for disclosure pursuant to Brady.

CONCLUSI ON

For the foregoing reasons, the district court is in all

12



respects AFFI RVED.
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