IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10815

STI NNETT ENTERPRI SES, | NC.,
Pl ai ntiff-Appellee,
ver sus
DRAGON TEXTI LE M LLS, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas, Lubbock
(5:98-CV-32-0

August 13, 1999

Before JOLLY and SM TH, Circuit Judges, and STAGG " District Judge.
E. GRADY JOLLY, Circuit Judge: ™

Stinnett Enterprises, Inc. (“Stinnett”) and Dragon Textile
MIls, Inc. (“Dragon”) entered into a contract under which Stinnett
woul d ship cotton to Dragon. The parties failed to conply with the
agreenent after the first shipnment and Dragon sought to arbitrate
the dispute pursuant to a clause in the contract conpelling
arbitration. Stinnett filed a conplaint seeking declaratory and
injunctive relief barring Dragon fromarbitrating the di spute and
Dragon filed a notion to conpel arbitration. The district court

held that the arbitration clause was limted to disputes arising

"District Judge of the Western District of Louisiana, sitting
by desi gnati on.

“Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



out of the force nmajeure provision of the contract and granted a
prelimnary injunction in Stinnett’s favor. Because we find that
the arbitration clause does not unanbiguously Iimt arbitration to
force maj eure di sputes, we reverse.

Stinnett through its agent, P.T. Wrldwide, Inc. (“P.T.”),
entered into a contract wth Dragon under which Stinnett would
provide 800 netric tons of cotton to Dragon in three separate
shi pnments. The contract, which was prepared by Stinnett, includes
the foll ow ng sentence on the front of the one-page contract where
the specific terns of the agreenent appear:

Friendly or Liverpool arbitration Liverpool rules as
menti oned under No. 8 of our general conditions.

The underlined words are typed in. The other words are a part of
the form contract that enbodies the specific terns of the
agreenent . The general conditions, which are also part of the
form were printed on the back of the one-page contract. No. 8 of
the general conditions reads as foll ows:

8. Force Majeure: Sellers are not liable for tenporary
del ays caused by conditions beyond their control. Buyers
agree to extend letters of credit upon request.

Should fulfillment of this contract be rendered
i npossi ble in any part and/or in any respect by reason of
acts of God, including but not [imted to fires, fl oods,
eart hquakes or accidents, acts of war, blockades,
enbargo, strikes, riots, rebellions or other restraints
of rulers or organized acts, or any other energency
beyond the control of the new buyer and seller, both
parties shall decide by nutual agreenent howthe contract
shall be fulfilled, or cancel ed at the market difference.
In the event the parties are unable to arrive at a
mutual |y satisfactory agreenent, then the matter shall be
referred to Arbitration.



Stinnett apparently believed that the contract |anguage limts
arbitration to disputes arising out the force majeure clause.
Dragon, on the other hand, apparently regarded the sentence on the
front of the contract as providing for arbitration of all disputes
arising out of the contract.

After deliveringits first shi pnent approxi mately three nonths
later than it should, Stinnett refused to nake any further
deliveries, claimng that Dragon had breached the contract. Dragon
sought to arbitrate the dispute in England, and Stinnett responded
by seeking injunctive relief in Texas state court. The case was
renoved to federal court and Stinnett sought a prelimnary
i njuncti on. The district court granted relief after holding an
evidentiary hearing. Dragon filed a notion to stay or dism ss the
proceedi ng pending arbitration or, in the alternative, to conpel
arbitration (“notion to conpel arbitration”). The district court
denied the notion and Dragon filed a notice of interlocutory
appeal. The district court sua sponte stayed the proceedi ngs bel ow
pendi ng appeal .

W review the denial of a notion to conpel arbitration de

novo. Webb v. Investacorp, Inc., 89 F.3d 252, 257 (5th Cr. 1996).

We review the district court’s determ nati on of whether a contract
i s anbi guous de novo, but, to the extent that determnation rests
on extrinsic evidence of usage of trade, the issue may involve a

question of fact requiring review under a clearly erroneous



standard. Bloomv. Hearst Entertainnent, Inc., 33 F. 3d 518, 522-23

(5th Gr. 1994).

Dragon contends that the contract conpels arbitration of all
di sput es. Dragon further contends that, even iif the nore
restrictive reading of the contract urged by Stinnett is adopted,
the dispute at issue here should still be subject to arbitration.
Because we agree wth Dragon that the arbitration clause conpels
arbitration of all clains arising out of the contract, we do not
address Dragon’s second argunent.

Dragon argues that the contract provided for arbitration with
respect to all disputes arising out of the contract. According to
Dragon, the term “Liverpool Arbitration” as used in the industry
inplies that disputes in the contract will be resolved through
arbitration. Stinnett argues that because the conplete clause
reads “Friendly or Liverpool arbitration Liverpool rules as
mentioned under No. 8 of our general conditions,” the contract
limts arbitration to disputes related to general provision No. 8--
the force nmmjeure provision. Dragon responds that the term “as
mentioned” neans citing, noting or referring to No. 8. It does not
mean, “as restricted to the circunstances described in No. 8" or
“as limted by No. 8.7 At best, Dragon argues, the term is
anbi guous, in which case the termshould be construed in Dragon’s
favor.

We find that Dragon has the better argunent. Federal policy

favors arbitration and “anbiguities as to the scope of an



arbitration clause itself must be resolved in favor of

arbitration.” Volt Information Sciences, Inc. v. Board of

Trustees, 489 U. S. 468, 476 (1989); see also Mbses H Cone Menori al

Hospital v. Mercury Const. Corp., 460 U. S. 1, 24-25 (1983) (issues

of contract |anguage construction should be resolved in the favor
of arbitration). Second, because Stinnett drafted the contract,
t he | anguage of the agreenent is subject to “the common-I| aw rul e of
contract interpretation that a court should construe anbi guous
| anguage against the interest of the party that drafted it.”
Mast r obuono v. Shearson Lehman Hutton, Inc., 514 U S 52, 62-63
(1995).

Al t hough the parties could have intended the arbitration
clause on the front of the contract to be limted to the force
maj eure provision, the placenent of the clause (as a separate
clause fromthe force majeure provision) and the use of the term
“as nentioned” nmake the clause at |east anbiguous. W therefore
must accept Dragon’s reading of the clause.

W admt that this reading is troublesone in that, if the
arbitration clause were neant to be applied to the entire contract,
there would appear to be no need for the additional verbiage “as
menti oned under No. 8 of our general conditions.” It is horn-book
|aw that the terns of a contract should not be read in such a way

as to render themdevoid of neaning.?! In this case, however, even

1Section 203 of the Restatenment 2d provides in part that:
Inthe interpretation of a prom se or agreenent or a term
thereof, the following standards of preference are



if the words were utterly neaningl ess, our reading of the words “as
menti oned” does not |lead to a neani ngl ess termbut instead renders
a phrase contained in one of the contract terns neaningless.
However, it is not inplausible that the words nean that Liverpool
rules apply to arbitration under paragraph 8, as well as to the
agreenent reflected in the specific terns that appear on the front
of the contract.

Finally, we should point out that, if we interpreted the
clause as being limted to general provision No. 8 w would
effectively be rendering the term “friendly” redundant or
meani ngl ess i nasnmuch as provision No. 8 states that the parties may
by mutual agreenent resolve any issues between them arising under
t hat provision.

In short, we are confronted with an anbi guous cl ause. W
therefore conclude that the arbitration clause should be read in
favor of requiring arbitration of all disputes arising out of the
contract. On that basis, we reverse the district court’s ruling.

For the foregoing reasons, the rulings and orders of the
district court are REVERSED and the case is REMANDED for further
proceedi ngs not inconsistent with this opinion.

REVERSED and REMANDED

general |y applicabl e:

(a) an interpretation which gives a reasonable, |awul,
and effective neaning to all the terns is preferred to an
interpretation which |eaves a part unreasonable,
unl awful, or of no effect.



