IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10951
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LU S V. LOPEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CR-257-12-G
© July 23, 1999
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Luis V. Lopez appeals his sentence for conspiracy to possess
cocai ne, cocai ne base, and marijuana with the intent to
distribute. The Governnent contends that Lopez waived the right
to appeal his sentence. Lopez argues that his waiver was not
informed, that a variance between the oral sentence and the
witten judgnent requires a remand, and that the sentencing court
erred in figuring the drug quantity his offense invol ved.

The Governnent has noved under Fed. R App. P. 10(e) to

suppl enent the record with three docunents--a copy of the plea

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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agreenent that it says replaced an earlier version contained in
the record; a docket sheet of one of Lopez’s codefendants, his
wfe; and what it calls a “corrected” page of the sentencing
transcript. Lopez opposes the notion, but his argunent
specifically addresses only the sentencing transcript. The
Governnment’s notion is GRANTED as to the other two docunents.
The Governnent’s notion indicates that in response to
Lopez’s claimof a variance in the oral sentence and the witten
judgnent, the court reporter reviewed her notes and submtted a
corrected page. The new page shows Lopez being sentenced, as
i ndicated by the witten judgnent, to 324 nonths in prison; the
page contained in the original transcript showed Lopez being
sentenced to 224 nonths in prison. Under 28 U S. C. 8§ 753(b), a
transcript certified by the court reporter is “deened prim facie
a correct statenent of the testinony taken.” The statute
instructs that “[n]Jo transcripts . . . shall be considered as
of ficial except those nade fromthe records certified by the
reporter.” 1d. Because the Governnent has provided us with no
i ndi cation that the new page has been “certified by the

reporter,” the new page cannot be “considered as official.”
Accordingly, the notion to supplenent is DENIED as to the new
page of the transcript.

The Governnent argues that Lopez waived the right to appeal
his sentence. The plea agreenent between the parties contained
an express waiver of the right. At rearrai gnnment, however, when

the district court first broached the subject, Lopez asked the

court to state again what he was waiving. Wen the court
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expl ained that Lopez was waiving the right to appeal his
sentence, Lopez responded by asking, “Well, if | can fight it, |
can appeal it as a notion?” The judge said that Lopez’s
under st andi ng was correct.

A defendant may wai ve the statutory right to take an appeal.

United States v. Melancon, 972 F.2d 566, 567 (5th Gr. 1992).

Such a waiver nust be infornmed and voluntary. [d. Wen a plea
agreenent contains a waiver-of-appeal provision, “the special
attention of the district court” is required because the
defendant is “giv[ing] up the very valuable right to correct a
district court’s unknown and unannounced sentence.” United

States v. Baty, 980 F.2d 977, 979 (5th Gr. 1992). |If a

def endant receives “no satisfactory explanation” of the
consequences of the waiver, it wll be ineffective. I|d.

Lopez’s colloquy with the district court indicates that he
did not understand the waiver-of-appeal provision. The statenent
“If | can fight it, | can appeal it as a notion?” reveals that he
believed he still had sonme ability to appeal his sentence, and
the district court failed to correct this m sunderstanding. The
Governnent argues that Lopez’s statenent m ght have been an
attenpt to restate the rights he knew he was wai ving. At best,
however, the statenent was anbi guous. Because the district court
provi ded “no satisfactory explanation” of the waiver, we hold
that the waiver was ineffective and reach the nerits of Lopez’s
appeal .

Lopez argues that variance between the witten judgnent and

the oral sentence requires a remand for resentencing. Wen the
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oral sentence has been found to be in direct conflict wth the
written judgnent, the court has remanded for resentencing to the

oral sentence. United States v. Shaw, 920 F.2d 1225, 1231 (5th

Cir. 1991). Wen the oral sentencing was found to be anbi guous,
the court has | ooked to the witten judgnent for evidence of the

intent of the sentencing court. Schurmann v. United States, 658

F.2d 389, 390 (5th Gr. Unit A 1981). See also United States v.

Bonanno, 146 F.3d 502, 511 (7th Gr. 1998).

As noted, a transcript “certified by the reporter
shal |l be deened prinma facie a correct statenent of the testinony
taken and proceedings had.” 28 U S C. 8§ 753(b). The certified
transcript of the sentencing hearing indicates that Lopez was
sentenced to 224 nonths in prison. The certified transcript also
makes cl ear, however, that the court determ ned that Lopez’s
gui del i nes range was 324-405 nonths, the range calculated in the
presentence report. There is no indication that the district
court was contenplating a downward departure and certainly not a
departure of 100 nonths. |If the district court had been

considering a downward departure, it would have been required to

give notice of the possibility to the Governnent. United States

v. Pankhurst, 118 F.3d 345, 357 (5th G r. 1997). The oral

sentence of 224 nonths cannot be reconciled wth the renai nder of
the sentencing transcript.

Because the transcript of Lopez’s sentencing is anbi guous,
we |ook to the witten judgnent for evidence of the sentencing
judge’s intent, which is controlling. Schurmann, 658 F.2d at

390-91. The district court’s failure to give notice of any
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downward departure as well as its statenents at sentencing, which
i ndi cate that no downward departure was bei ng nade, suggest that
Lopez’ s sentence shoul d have been within the guidelines range of
324- 405 nonths, the range the court specifically stated it woul d
use. The written judgnent inposed a sentence of 324 nonths.
Thus, when read in conjunction wth the sentencing transcript,
the witten judgnent makes clear that the court’s intent was to
sentence Lopez to 324 nonths in prison. As in Schurnmann, there
is no direct conflict between the witten judgnent and the oral
sentencing; the witten judgnent “nerely clarifies” an anbi guous
sentencing. 1d. at 391. Accordingly, we reject Lopez’s argunent
that the case should be renanded for resentencing to the oral
sent ence.

Lopez argues that the district court erred in determning
the drug quantities that his offense involved. In the
presentence report (PSR), the probation officer determ ned that
Lopez’s offense involved 3.3 kilograns of cocai ne base, 7.2
kil ograns of cocaine, and 56.32 kil ograns of marijuana. The
anount of cocai ne base was “a conservative estimate,” nmade by a
speci al agent involved in the case, based on the sale of 100
“dinme rocks” per day from May 2, 1996, through January 23, 1997.
The district court adopted this finding.

Legal conclusions nade by a sentencing court are revi ewed de
novo, while findings of fact are reviewed for clear error.

United States v. Fitzhugh, 984 F.2d 143, 146 (5th Gr. 1993). A

PSR generally bears sufficient indicia of reliability to be

consi dered as evidence by a sentencing judge. United States v.
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Narvi z- Guerra, 148 F.3d 530, 537 (5th Cr.), cert. denied, 119

S. . 601 (1998). Information in a PSR that is based on the
results of a police investigation is sufficiently reliable for

sentenci ng purposes. United States v. Vela, 927 F.2d 197, 201

(5th Gr. 1991). A defendant bears the burden of show ng that

information in a PSR is unreliable or untrue. United States v.

Vital, 68 F.3d 114, 120 (5th Gr. 1995).

As the district court observed, a determ nation that Lopez’s
of fense involved 3.3 kilograns of cocaine base--or as little as
hal f that amount--was sufficient to justify the maxi num of f ense
| evel of 38 under U S.S.G 8 2D1.1. The estimate that Lopez’s
of fense involved at |east 3.3 kilograns of cocai ne was
sufficiently reliable because it was based on the results of
police investigation into the conspiracy. See Vela, 927 F.2d at
201. Lopez provided the district court with no evidence to rebut
the estimate of 3.3 kil ograns of cocaine base. He did argue that
it was error to include any drugs sold after January 23, 1997,
but the figure of 3.3 kil ogranms was expressly conputed based on
that ending date. Lopez has not net his burden of show ng error
in the drug quantities found by the district court.

Lopez argues that the district court did not determ ne that
the entire drug quantity was in furtherance of the conspiracy or
that the anmount was reasonably foreseeable to him The PSR,
however, found that Lopez and his wfe owned the “trap” house
where the 3.3 kilograns of cocai ne base was sold and that Lopez
arranged for the purchase, sale, and delivery of the drugs sold

fromthe house. The district court adopted these findings.
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Lopez has pointed to no evidence indicating that these findings,
or any others, were error.

MOTI ON TO SUPPLEMENT GRANTED I N PART AND DEN ED I N
PART; SENTENCE AFFI RMVED.



