IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11216

ELVEN GENE BARTLEY,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:97-CV-2154)

April 7, 2000
Before POLI TZ, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

The chief issue presented by this appeal is whether a
petitioner for federal habeas relief pursuant to 28 U . S.C. § 2254
can challenge in a single petition the validity of two separate
convictions of different courts of the same political subdivision.
Finding that the CGrimnal District Courts of Dallas County No. 3
and No. 5 are for purposes of section 2254 “a single state court,”
we remand this case to the district court for a review of the

nmerits of the petitioner’s clains.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



I

In 1968, the petitioner, Elven Gene Bartley, was charged in
the Crimnal District Court of Dallas County No. 5 with the
of fenses of rape, robbery, and nurder with malice, all stenm ng
from the events of April 21, 1968. Bartley pled guilty to the
charges of robbery and nmurder, but he pled not guilty to the charge
of rape. On July 11, 1968, a jury convicted Bartley of rape. He
was sentenced to life inprisonnment. On Decenber 10, 1970, Bartl ey
was sentenced to twenty years each for the robbery and nmurder.! In
1985, Bartl ey was parol ed.

On May 25, 1995, Bartley pled guilty inthe CGimnal D strict
Court of Dallas County No. 3 to possession of a dangerous drug.?
He was sentenced to two years probation. On January 2, 1996
follow ng a series of probation violations, Bartley s probation on
the drug conviction was revoked and he was sentenced to two years
i nprisonnment based on that conviction. Bartley did not appeal.

I n Cctober 1996, Bartley’'s parole on the prior convictions for
rape, robbery, and nmurder was revoked. On August 27, 1996, Bartl ey
filed his first state petition for habeas relief with the Crim nal
District Court of Dallas County No. 3. He sought review of his

guilty pleato the charge of possession of a dangerous drug and the

The two twenty-year sentences were to run concurrently with
his previous |life sentence.

2Bartley was charged with possession of two tablets of
Cephal exi n.



all eged parole revocation for his prior convictions for rape,
robbery, and nurder. Although at the tine Bartley' s petition was
filed his parole on the charges of rape, robbery, and nurder had
not been formally revoked, he argued in his petition that he had
been denied due process because he was assigned his old innmate
nunber and had not as of that tinme been given a parole revocation
hearing for the previous convictions.

The state trial court reconmmended that Bartley’'s application
for habeas relief be denied, reasoning that nost of the asserted
clains were without nerit. Addi tionally, the court recomended
that Bartley’'s clains regarding his parole revocation for the prior
convi ctions of rape, robbery, and nurder were not properly before
the court because those convictions occurred in a different court
in the sane county. Thus, the court recommended that Bartley file
a subsequent application for habeas relief in the proper court.?
On Novenber 13, 1996, the Texas Court of Crim nal Appeals, w thout
a witten order and based upon the findings of the trial court,
denied Bartley' s petition.

On March 12, 1997, Bartley filed a second petition for state
habeas relief inthe CGimnal District Court for Dallas County No.
5. The petition sought reviewonly of the parole revocation on the

prior convictions for rape, robbery, and nmurder. This petition was

The court was unable to transfer Bartley’'s petition to the
Crimnal District Court of Dallas County No. 5 because Bartley did
not provide the court with sufficient information to determ ne
where the petition should have been fil ed.



erroneously transferred by the court tothe CGtimnal D strict Court
for Dallas County No. 3. On May 28, 1997, the Texas Court of
Appeal s dism ssed the petition under Texas’ abuse of the wit
doctrine. See Tex. Code Crim Proc. Ann. art. 11.07, 8 4 (West
1999) .

On Septenber 2, 1997, Bartley filed a petition for federa
habeas relief seeking review of his conviction for possession of a
dangerous drug and chall enging his parole revocation on the prior
convi ctions because he had been denied a parole revocation hearing
for ten nonths in violation of his due process rights. The
district court, adopting the finding of the magi strate judge, held
that the parole revocation claimwas procedurally barred because
the state court dism ssed the clai munder Texas' abuse of the wit
doctrine, an adequate and independent state procedural rule.
Further, the district court denied relief onall clains relating to
the drug conviction.

On April 15, 1999, our court granted Bartley’' s request for a
CA limted to two issues: (1) “whether a 8 2254 challenge to
parol e revocation and to a separate conviction can be brought in
the sanme petition under Rule 2(d) of the Rules Governing Section
2254 proceedings;” and (2) whether “the district court erred in
concluding that his clains regarding the 1996 parole revocation
were procedurally defaulted.” W refused to grant a COA on any
issues relating to Bartley’ s drug conviction.



A

Rul e 2(d) governing 8 2254 habeas proceedi ngs provides:

A petition shall be limted to the assertion of a claim

for relief against the judgnent or judgnents of a single

state court (sitting in a county or other appropriate

political subdivision). If a petitioner desires to

attack the validity of the judgnents of two or nore state

courts under which he is in custody, as the case may be,

he shall do so by separate petitions.
28 U S.C 8§ 2254, Rule 2(d) (West 1999)(enphasis added). The
Advi sory Committee Notes go on to state that:

[A] single petition may assert a claimonly against the

judgnent of a single court (i.e., a court of the sane

county or judicial district or C|rCU|t) : . Aclaim

agai nst a judgnent of a count of a di f f er ent political

subdivision nust be raised by neans of a separate

petition.
Rule 2(d), Advisory Commttee, Notes, (1976)(enphasis added).

Rel yi ng on the cl ear and unanbi guous | anguage of Rule 2(d) and
its correspondi ng Advisory Conm ttee Notes, it appears that both of
Bartley' s convictions occurred in courts of “the same county or
judicial district or circuit’--the Cimnal District Court of
Dal | as County. Al t hough the 1968 convictions and the 1995 drug
convi ction were handed down by different courts within the Crim nal
District Court of Dallas County--Courts No. 5 and No. 3,
respectively--both courts are part of the “14th Judicial D strict
of Texas.” Texas Code Ann. 24.115(a), (d) (Vernon 1999); see also

Garcia v. State of Texas, 429 S.W2d 468, 469 (Tex. Crim App

1968) (stating that “the statute creating Crimnal District Court

No. 5 of Dallas County conferred upon it concurrent jurisdiction



wth all the existing CGimnal District Courts of Dallas County”).
Consequently, it is procedurally proper for Bartley to raise both
his challenge to the drug conviction and his challenge to the
parol e revocation in a single 8 2254 habeas petition.
B

Turning to the district court’s judgnent holding that
Bartley' s clains regarding his parole revocation hearing for rape,
robbery, and nmurder were procedurally defaulted, the state, inits
letter brief, “concedes that the district court wongfully
determ ned that Bartley' s parole revocation clains are defaulted.”
Consequently, we REMAND this case back to the district court for a
determnation of the nerits of Bartley' s clains relating to his
parol e revocation

REMANDED



